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APPENDIX C - AMENDMENTSTO THE
GUIDELINES MANUAL

This Appendix presents the amendmentsto the guidelines, policy statements, and official commentary
promulgated since issuance of the Guidelines Manual of October 1987.*

The format under which the amendments are presented in this Appendix is designed to facilitate a
comparison between previously existing and amended provisions, in the event it becomes necessary to
reference the former guideline, policy statement, or commentary language.

AMENDMENTS

1.  Section 1B1.1(b) isamended by inserting "in the order listed" immediately following "Chapter Two".

Section 1B1.1(d) isamended by deleting "one" and "three" and inserting in lieu thereof *(a)" and "(c)"
respectively.

The Commentary to 81B1.1 captioned "Application Notes" is amended by inserting the following
additional note:

"4, The offense level adjustments from more than one specific offense characteristic within
an offense guideline are cumulative (added together) unless the guideline specifies that
only the greater (or greatest) isto be used. Within each specific offense characteristic
subsection, however, the offense level adjustments are alternative; only the one that best
describesthe conduct isto be used. E.g., in 82A2.2(b)(3), pertaining to degree of bodily
injury, the subsection that best describes the level of bodily injury is used; the
adjustmentsfor different degrees of bodily injury (subsections (A), (B), and (C)) are not
added together.”.

The purposes of this amendment are to correct a clerical error and to clarify the operation of the
guidelines by consolidating the former §1B1.4 (Determining the Offense Level) with thissection. The
effective date of thisamendment is January 15, 1988.

2. Section 1B1.2(a) is amended by deleting "guideling" the first time it appears and inserting in lieu
thereof "offense guideline section”.

*1n addition to the numbered amendments set forth in this Appendix, the following minor editoria
revisions have been made to update the Manual to reflect that the guidelines system now constitutes current
practice: the terms "current practice,” "existing practice,” and "present practice,” where used to denote
sentencing practice prior to guidelines, have been replaced by the term "pre-guidelines practice” and
conforming tense changes have been made in §2B3.1, comment. (backg’ d); Chapter Two, Part C, intro.
comment., 82F1.1, comment. (backg’ d); §2J1.3, comment. (backg' d); §2K 2.1, comment. (backg'd); 82R1.1,
comment. (backg'd); 82T1.1, comment. (backg'd); §82T1.2, comment. (backg'd); 82T1.8, comment.
(backg' d); 86A 1.3, comment.; and Chapter Six, Part B, intro. comment. Also, an additional sentence ("For
additional statutory provision(s), see Appendix A (Statutory Index).") has been inserted for clarity in the
Commentary captioned " Statutory Provision[s]" of each Chapter Two offense guideline that has additional
statutory provision(s) listed in Appendix A (Statutory Index). The effective date of this amendment is
November 1, 1990.

Inaddition, citationsto court cases have been updated, asappropriate, in the Manual and thisAppendix.
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Section 1B1.2(a) isamended by inserting the following additional sentence at the end of the subsection:

"Similarly, stipulations to additional offenses are treated as if the defendant had been convicted of

separate counts charging those offenses.”.

Section 1B1.2(b) is amended by deleting:
"The court shall determine any applicable specific offense characteristic, victim-related
adjustment, or departure from the guidelines attributable to offense conduct, according to the
principlesin 81B1.3 (Relevant Conduct).”,

and inserting in lieu thereof:
"After determining the appropriate offense guideline section pursuant to subsection (a) of this
section, determine the applicable guideline range in accordance with §1B1.3 (Relevant
Conduct).".

The Commentary to 81B1.2 captioned "Application Notes' is amended in Note 2 by deleting:
"any applicable victim-related adjustment from Chapter Three, Part A, and any guideline
departures attributable to the offense conduct from Chapter Five, Part K, using a ‘relevant
conduct’ standard, as that standard is defined in 81B1.3.",

and inserting in lieu thereof:

"and any other applicable sentencing factors pursuant to the relevant conduct definition in
§1B1.3.".

The Commentary to 81B1.2 captioned "Application Notes' is amended in Note 3 by deleting:

"In such instances, the court should consider all conduct, circumstances, and injury relevant to
the offense (as well asall relevant offender characteristics). See 81B1.3 (Relevant Conduct).”,

and inserting in lieu thereof:
"See 881B1.3 (Relevant Conduct) and 1B1.4 (Information to be Used in Imposing Sentence).”.
The purposes of this amendment are to correct a clerical error and to clarify the operation of the
guidelines. The effective date of thisamendment is January 15, 1988.
3. Chapter One, Part B is amended by deleting 81B1.3 in its entirety as follows:

"§1B1.3. Relevant Conduct

To determine the seriousness of the offense conduct, all conduct, circumstances,
and injuries relevant to the offense of conviction shall be taken into account.

@ Unless otherwise specified under the guidelines, conduct and
circumstances relevant to the offense of conviction means:

acts or omissions committed or aided and abetted by the defendant, or
by a person for whose conduct the defendant is legally accountable,
that (1) are part of the same course of conduct, or a common scheme
or plan, as the offense of conviction, or (2) are relevant to the
defendant’s state of mind or motive in committing the offense of
conviction, or (3) indicate the defendant’ s degree of dependence upon
criminal activity for alivelihood.
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(b) Injury relevant to the offense of conviction means harm which is
caused intentionally, recklessly or by criminal negligencein the course
of conduct relevant to the offense of conviction.

Commentary
Application Note:
1 I n sentencing, the court should consider all relevant offense and offender characteristics.

For purposes of ng offense conduct, the relevant conduct and circumstances of the
offense of conviction are as follows:

a conduct directed toward preparation for or commission of the offense of
conviction, and efforts to avoid detection and responsibility for the offense of
conviction;

b. conduct indicating that the offense of conviction was to some degree part of a

broader purpose, scheme, or plan;

C. conduct that is relevant to the state of mind or motive of the defendant in
committing the crime;

d. conduct that is relevant to the defendant’ sinvolvement in crime as alivelihood.

The first three criteria are derived from two sources, Rule 8(a) of the Federal
Rules of Criminal Procedure, governing joinder of similar or related offenses, and Rule
404(b) of the Federal Rules of Evidence, permitting admission of evidence of other
crimes to establish motive, intent, plan, and common scheme. These rules provide
standards that govern consideration at trial of crimes"of the same or similar character,"
and utilize conceptsand terminology familiar tojudges, prosecutors, and defenders. The
governing standard should be liberally construed in favor of considering information
generally appropriateto sentencing. When other crimesareinadmissible under theRule
404(b) standard, such crimes may not be "relevant to the offense of conviction” under
the criteria that determine this question for purposes of Chapter Two; such crimes
would, however, be considered in determining therelevant offender characteristicstothe
extent authorized by Chapter Three (Adjustments), and Chapter Four (Criminal History
and Criminal Livelihood) and Chapter Five, Part H (Specific Offender Characteristics).
Thisconstruction is consistent with the existing rulethat "[n]o limitation shall be placed
on the information concerning the background, character, and conduct of a person
convicted of an offense . . . for the purpose of imposing an appropriate sentence,”
18 U.S.C. § 3577, so long as the information "has sufficient indicia of reliability to
support its probable accuracy.” United States v. Marshall, 519 F. Supp. 751 (D. Wis.
1981), aff’d, 719 F.2d 887 (7th Cir. 1983).

The last of these criteria is intended to ensure that a judge may consider at
sentencing, information that, although not specifically within other criteriaof relevance,
indicates that the defendant engagesin crimefor aliving. Inclusion of thisinformation
in sentencing considerations is consistent with 28 U.S.C. § 994(d)(11).".

A replacement guideline with accompanying commentary is inserted as 81B1.3 (Relevant Conduct
(Factors that Determine the Guideline Range)).

The purpose of this amendment isto clarify the guideline. The amended language restates the intent
of §1B1.3 asoriginally promulgated. The effective date of thisamendment is January 15, 1988.
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4.

Chapter One, Part B is amended by deleting 81B1.4 in its entirety as follows:

"81B1.4. Determining the Offense Level

In determining the offense level:
@ determine the base offense level from Chapter Two;

(b) make any applicable adjustments for specific offense characteristics
from Chapter Two in the order listed;

(© make any applicable adjustments from Chapter Three;

(d) make any applicable adjustments from Chapter Four, Part B (Career
Offenders and Criminal Livelihood).

Commentary

Application Notes:

1

A particular guideline (in the base offense level or in a specific offense characteristic)
may expressly direct that a particular factor be applied only if the defendant was
convicted of aparticular statute. E.Q., in 82K2.3, abase offense level of 12 is used "if
convicted under 26 U.S.C. § 5861." Unless such an express direction is included,
conviction under the statute is not required. Thus, use of a statutory reference to
describe a particular set of circumstances does not require a conviction under the
referenced statute. Examples of thisusage arefound in 82K 1.3(b)(4) ("if the defendant
was a person prohibited from receiving explosives under 18 U.S.C. § 842(i), or if the
defendant knowingly distributed explosives to a person prohibited from receiving
explosives under 18 U.S.C. § 842(i), increase by 10 levels™); and 82A3.4(b)(2) ("if the
abusive contact was accomplished asdefined in 18 U.S.C. § 2242, increase by 4 levels’).
In such cases, the particular circumstances described are to be evaluated under the
"relevant conduct” standard of §1B1.3.

Oncethe appropriate base offense level isdetermined, all specific offense characteristics
are to be applied in the order listed.

The offense level adjustments from more than one specific offense characteristic within
an offense guideline are cumulative (added together) unless the guideline specifies that
only the greater (or greatest) isto be used. Within each specific offense characteristic
subsection, however, the offense level adjustments are alternative; only the one that best
describesthe conduct isto be used. E.g., in 82A2.2(b)(3), pertaining to degree of bodily
injury, the subsection that best describes the level of bodily injury is used; the
adjustmentsfrom different degrees of bodily injury (subsections(A), (B) and (C)) are not
added together).

The adjustments in Chapter Three that may apply include Part A (Victim-Related
Adjustments), Part B (Role in the Offense), Part C (Obstruction), Part D (Multiple
Counts), and Part E (Acceptance of Responsibility).".

A replacement guidelinewith accompanying commentary isinserted as81B1.4 (Information to be Used
in Imposing Sentence (Selecting a Point Within the Guideline Range or Departing from the

Guidelines)).

The purposes of this amendment are to remove material made redundant by the reorganization of this
Part and to replaceit with material that clarifiesthe operation of the guidelines. The material formerly
in thissectionisnow covered by 81B1.1. Theeffective date of thisamendment isJanuary 15, 1988.
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5. Chapter One, Part B, isamended by inserting an additional guideline with accompanying commentary
as §1B1.8 (Use of Certain Information).

The purpose of this amendment is to facilitate cooperation agreements by ensuring that certain
information revealed by a defendant, as part of an agreement to cooperate with the government by
providing information concerning unlawful activitiesof others, will not beusedtoincreasetheguideline
sentence. The effective date of thisamendment is June 15, 1988.

6.  Chapter One, Part B, isamended by inserting an additional guideline with accompanying commentary
as §1B1.9 (Petty Offenses).

The purpose of this guideline is to delete coverage of petty offenses. The effective date of this
amendment is June 15, 1988.

7.  Section 2B1.1(b)(1) isamended by deleting "value of the property taken" and inserting in lieu thereof
"loss".

The Commentary to 82B1.1 captioned "Application Notes' is amended in Note 2 by deleting:

"Loss is to be based upon replacement cost to the victim or market value of the property,
whichever is greater.”,

and inserting in lieu thereof:

"*Loss meansthevalueof the property taken, damaged, or destroyed. Ordinarily, when property
istaken or destroyed the loss is the fair market value of the particular property at issue. Where
the market value is difficult to ascertain or inadequate to measure harm to the victim, the court
may measure |0ss in some other way, such as reasonable replacement cost to the victim. When
property is damaged the loss is the cost of repairs, not to exceed the loss had the property been
destroyed. In cases of partially completed conduct, the loss is to be determined in accordance
with the provisions of 82X 1.1 (Attempt, Solicitation, or Conspiracy Not Covered by a Specific
Guideline). E.g., in the case of the theft of a government check or money order, loss refers to
the loss that would have occurred if the check or money order had been cashed. Similarly, if a
defendant is apprehended in the process of taking a vehicle, the loss refers to the value of the
vehicle even if the vehicleis recovered immediately.".

The purpose of this amendment isto clarify the guideline in respect to the determination of loss. The
effective date of this amendment is June 15, 1988.

8.  Section 2B1.2 is amended by transposing the texts of subsections (b)(2) and (3).
The Commentary to 82B1.2 captioned "Application Notes' is amended by deleting:

"3. For consistency with §2B1.1, it is the Commission’s intent that specific offense
characteristic (b)(3) be applied before (b)(2).",

and by renumbering Note 4 as Note 3.
The purpose of this amendment isto correct a clerical error in the guideline. Correction of the error

makes the deleted commentary unnecessary. The effective date of this amendment is January 15,
1988.

9.  Section 2B1.2(b)(1) is amended by deleting "taken", and inserting "stolen" immediately before
"property".
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10.

11.

12.

13.

14.

15.

The purpose of this amendment isto correct aclerical error. The effective date of this amendment
is June 15, 1988.

Section 2B1.3(b)(1) isamended by deleting "amount of the property damage or destruction, or the cost
of restoration,” and inserting in lieu thereof "loss'.

The Commentary to §2B1.3 captioned " Application Notes' isamended in Note 2 by deleting " property”
and inserting in lieu thereof "loss".

The purpose of this amendment is to clarify the guideline in respect to the determination of loss. The
effective date of this amendment is June 15, 1988.

The Commentary to §2B2.1 captioned "Application Notes' isamended in Note 4 by inserting "or other
dangerous weapon" immediately following "firearm".

The purpose of the amendment isto correct aclerical error. The effective date of thisamendment is
January 15, 1988.

Section 2B2.1(b)(2) is amended by deleting "value of the property taken or destroyed” and inserting in

lieu thereof "loss".

The Commentary to 82B2.1 captioned "Application Notes" isamended in Note 3 by deleting " property”
and inserting in lieu thereof "loss".

The purpose of thisamendment is to clarify the guideline in respect to the determination of loss. The
effective date of this amendment is June 15, 1988.
Section 2B2.2(b)(2) is amended by deleting "value of the property taken or destroyed” and inserting in

lieu thereof "loss".

The Commentary to 82B2.2 captioned "Application Notes" isamended in Note 3 by deleting " property”
and inserting in lieu thereof "loss".

The purpose of this amendment is to clarify the guideline in respect to the determination of loss. The
effective date of this amendment is June 15, 1988.
Section 2B3.1(b)(1) is amended by deleting "value of the property taken or destroyed” and inserting in

lieu thereof "loss".

The Commentary to 82B3.1 captioned "Application Notes" isamended in Note 3 by deleting " property”
and inserting in lieu thereof "loss".

The purpose of this amendment is to clarify the guideline in respect to the determination of loss. The
effective date of this amendment is June 15, 1988.

The Commentary to §2B3.1 captioned "Application Notes' is amended in Note 2 by inserting "or
attempted robbery” immediately following "robbery”.

The purpose of this amendment is to clarify the guideline. The effective date of thisamendment is
June 15, 1988.
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16.

17.

18.

19.

20.

21.

22

The Commentary to 82B5.1 captioned "Statutory Provisions' is amended by deleting "473" and
inserting in lieu thereof "474", and by deleting "510," and ", 2314, 2315".

The purpose of this amendment isto correct aclerical error. The effective date of this amendment
isJanuary 15, 1988.

The Commentary to 82B5.2 is amended by deleting "Statutory Provision: 18 U.S.C. § 510" and
inserting in lieu thereof " Statutory Provisions: 18 U.S.C. 88§ 471-473, 500, 510, 1003, 2314, 2315".

The purpose of this amendment is to correct aclerical error. The effective date of this amendment
isJanuary 15, 1988.

The Commentary to 82C1.1 captioned "Application Notes' is amended in Note 3 by deleting
"83C1.1(c)(1)" and inserting in lieu thereof "§2C1.1(c)(1)".

The purpose of this amendment is to correct a typographical error. The effective date of this
amendment is January 15, 1988.

The Commentary to 82D 1.1 captioned " Application Notes" isamended in the Measurement Conversion
Tablein Note 10 by deleting "1 |b = .45 kg" and inserting in lieu thereof "1 1b = .4536 kg", by deleting
"1kg=2.21bs", by deleting "1 gal = 3.8 liters" and inserting in lieu thereof "1 gal = 3.785 liters’, and
by deleting "1 gt = .95 liters" and inserting in lieu thereof "1 gt = .946 liters'.

The purpose of this amendment is to correct aclerical error. The effective date of this amendment
isJanuary 15, 1988.

The Commentary to 82D1.1 captioned "Application Notes' is amended by deleting:

"11.  If it is uncertain whether the quantity of drugs involved fallsinto one category in the
table or an adjacent category, the court may use the intermediate level for sentencing
purposes. For example, sale of 700-999 grams of heroin is at level 30, while sale of
400-699 gramsisat level 28. If the exact quantity isuncertain, but near 700 grams, use
of level 29 would be permissible.”.

The purpose of thisamendment isto delete an erroneous reference to interpolation, which cannot apply
asthe guideline is written. The effective date of thisamendment is January 15, 1988.

The Commentary to §2D1.1 captioned "Application Notes' is amended by inserting the following
additional note;:

"11.  Typesand quantities of drugs not specified in the count of conviction may be considered
in determining the offense level. See §1B1.3(a)(2) (Relevant Conduct). If the amount
seized does not reflect the scale of the offense, see Application Note 2 of the
Commentary to §2D1.4. If the offense involved negotiation to traffic in a controlled
substance, see Application Note 1 of the Commentary to §2D1.4.".

The purpose of thisamendment isto clarify the commentary. The effective date of thisamendment
isJanuary 15, 1988.

Section 2D1.2(a)(1) is amended by deleting "less than fourteen years of age” and inserting in lieu
thereof "fourteen years of age or less'.
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23.

24,

25,

26.

Section 2D1.2(a)(2) is amended by deleting "fourteen” and inserting in lieu thereof "fifteen”.

The Commentary to 82D1.2 captioned "Statutory Provision” is amended by deleting "21 U.S.C.
§ 845(b)" and inserting in lieu thereof "21 U.S.C. § 845b".

The Commentary to §2D1.2 captioned "Background” is amended by deleting:
"(provided for by the minimum base offense level of 13) in addition to the punishment imposed
for the applicable crime in which the defendant involved ajuvenile. An increased penalty for
the employment or use of persons under age fourteen is statutorily directed by 21 U.S.C.
§ 845b(d).",

and inserting in lieu thereof:

". Anincreased penalty for the employment or use of persons fourteen years of age or younger
reflects the enhanced sentence authorized by 21 U.S.C. § 845b(d).".

The purpose of this amendment is to correct clerical errors in the guideline and commentary. The
effective date of thisamendment is January 15, 1988.
The Commentary to 82D1.3 captioned "Application Notes' is amended in Note 1 by deleting:
"If more than one enhancement provision is applicable in a particular case, the punishment
imposed under the separate enhancement provisions should be added together in calculating the
appropriate guideline sentence.”,
and inserting in lieu thereof:
"If both subsections (8)(1) and (a)(2) apply to a single distribution (e.g., the distribution of
10 grams of a controlled substance to a pregnant woman under twenty-one years of age), the
enhancements are applied cumulatively, i.e., by using four times rather than two times the
amount distributed.”.
The purpose of this amendment is to clarify the commentary. The effective date of thisamendment
isJanuary 15, 1988.
Section 2D2.1(a)(1) is amended by deleting "or LSD," immediately following "opiate".
Section 2D2.1(a)(2) is amended by inserting ", LSD," immediately following "cocaine".
The purpose of this amendment isto correct aclerical error. The effective date of thisamendment
isJanuary 15, 1988.
The Commentary to §2D2.3 captioned " Statutory Provision” isamended by deleting "21 U.S.C. § 342"
and inserting in lieu thereof "18 U.S.C. § 342".
The purpose of this amendment is to correct a typographical error. The effective date of this
amendment is January 15, 1988.
The Commentary to 82E1.1 captioned "Application Notes' is amended in Note 1 by deleting:
"For purposes of subsection (8)(2), determine the offense level for each underlying offense. Use

the provisions of Chapter Three, Part D (Multiple Counts), to determine the offense level,
treating each underlying offense asif contained in a separate count of conviction.”,

8-
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27.

28.

29.

30.

and inserting in lieu thereof:

"Where there is more than one underlying offense, treat each underlying offense asif contained
in a separate count of conviction for the purposes of subsection (a)(2). To determine whether
subsection (8)(1) or (a)(2) resultsin the greater offense level, apply Chapter Three, Parts A, B,
C, and D to both (a)(1) and (a)(2). Use whichever subsection results in the greater offense
level.".

The purpose of this amendment is to clarify the guideline. The effective date of thisamendment is
June 15, 1988.

The Commentary to 82E1.2 captioned "Application Notes' is amended in Note 1 by deleting:

"For purposes of subsection (8)(2), determine the offense level for each underlying offense. Use
the provisions of Chapter Three, Part D (Multiple Counts), to determine the offense level,
treating each underlying offense as if contained in a separate count of conviction.”,

and inserting in lieu thereof:

"Where there is more than one underlying offense, treat each underlying offense asif contained
in a separate count of conviction for the purposes of subsection (a)(2). To determine whether
subsection (a)(1) or (a)(2) resultsin the greater offense level, apply Chapter Three, Parts A, B,
C, and D to both (a)(1) and (a)(2). Use whichever subsection results in the greater offense
level.".

The purpose of this amendment is to clarify the guideline. The effective date of thisamendment is
June 15, 1988.

Section 2E5.2(b)(3) is amended by deleting "value of the property stolen” and inserting in lieu thereof
"loss".

The Commentary to 82E5.2 captioned "Application Notes' is amended in Note 1 by inserting
immediately following thefirst sentence: "Valuation of lossis discussed in the Commentary to §2B1.1
(Larceny, Embezzlement, and Other Forms of Theft).".

The purpose of this amendment is to clarify the guideline in respect to the determination of loss. The
effective date of this amendment is June 15, 1988.

Section 2E5.4(b)(3) is amended by deleting "value of the property stolen” and inserting in lieu thereof
"loss".

The Commentary to 82E5.4 captioned "Application Notes' is amended in Note 1 by inserting
immediately following thefirst sentence: "Valuation of lossis discussed in the Commentary to §2B1.1
(Larceny, Embezzlement, and Other Forms of Theft).".

The purpose of this amendment is to clarify the guideline in respect to the determination of loss. The
effective date of this amendment is June 15, 1988.

Section 2F1.1(b)(1) is amended by deleting "estimated, probable, or intended” immediately before
"loss".

The Commentary to 82F1.1 captioned "Statutory Provisions' is amended by deleting "291" and
inserting in lieu thereof "290".
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31

32.

33.

The Commentary to 82F1.1 captioned " Application Notes' isamended in Note 7 by inserting asthefirst
sentence: "Valuation of lossis discussed in the Commentary to 82B1.1 (Larceny, Embezzlement, and
Other Forms of Theft).".

The purposes of this amendment are to clarify the guideline in respect to the determination of loss and
to delete aninadvertently includedinfraction. Theeffectivedate of thisamendment isJune 15, 1988,
Section 2G2.2(b)(1) is amended by inserting "a prepubescent minor or" immediately following
"involved".

The purpose of thisamendment isto provide an alternative measure to be used in determining whether
the material involved an extremely young minor for cases in which the actual age of the minor is
unknown. The effective date of thisamendment is June 15, 1988.

The Commentary to 82J1.7 captioned "Application Notes' is amended by deleting:

"1. By statute, aterm of imprisonment imposed for this offense runs consecutively to any
other term of imprisonment. 18 U.S.C. § 3147.

2. This guideline assumes that the sentence imposed for the offense committed while on
release, which may have been imposed by astate court, isreasonably consistent with that
which the guidelines would provide for asimilar federal offense. If thisis not the case,
a departure may be warranted. See Chapter Five, Part K (Departures).

3. If the defendant was convicted in state court for the offense committed while on release,
the term of imprisonment referred to in subdivision (b) is the maximum term of
imprisonment authorized under state law.",

and inserting in lieu thereof:

"1. This guideline applies whenever a sentence pursuant to 18 U.S.C. § 3147 isimposed.

2. By statute, a term of imprisonment imposed for a violation of 18 U.S.C. § 3147 runs
consecutively to any other term of imprisonment. Conseguently, a sentence for such a
violation is exempt from grouping under the multiple count rules. See 83D1.2.".

The Commentary to 82J1.7 captioned "Background"” isamended by deleting "necessarily” and inserting
in lieu thereof "generally".

The purposes of this amendment are to clarify the commentary and to delete erroneousreferences. The
effective date of thisamendment is January 15, 1988.

Section 2J1.8(c) is amended by deleting "perjury” and inserting in lieu thereof "bribery of awitness'.
The Commentary to 82J1.8 captioned "Application Notes' is amended by deleting:

"4, Subsection (c) refersto bribing awitness regarding histestimony in respect to acriminal
offense.”.

The purpose of thisamendment isto correct aclerical error. Correction of this error makes the deleted
commentary unnecessary. The effective date of thisamendment is January 15, 1988.

—10-
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35.

36.

37.

38.

The Commentary to §2K 2.2 captioned "Application Note" is amended by deleting " Application Note"
and inserting in lieu thereof "Application Notes®, and by inserting the following additional note:

"2. Subsection (c)(1) refers to any situation in which the defendant possessed a firearm to
facilitate another offense that he committed or attempted.”.

The purpose of this amendment isto clarify the guideline. The effective date of thisamendment is
January 15, 1988.

Section 2L 1.1(a) is amended by deleting 6" and inserting in lieu thereof "9".

Section 2L.1.1(b)(1) isamended by deleting "for profit or with knowledge" and inserting in lieu thereof
"other than for profit, and without knowledge", and by deleting "increase by 3 levels' and inserting in
lieu thereof "decrease by 3 levels'.

The Commentary to 821 1.1 captioned "Background” is amended by deleting:

"A specific offense characteristic provides an enhancement if the defendant committed the
offense for profit or with knowledge that the alien was excludable as a subversive.”,

and inserting in lieu thereof:

"A specific offense characteristic provides a reduction if the defendant did not commit the
offense for profit and did not know that the alien was excludable as a subversive.".

The purpose of thisamendment isto make the guideline conformto thetypical case. Theeffectivedate
of thisamendment is January 15, 1988.

Section 2L 1.1(b)(2) isamended by deleting "bringing illegal aliensinto the United States' andinserting
in lieu thereof "smuggling, transporting, or harboring an unlawful alien, or arelated offense”.

The Commentary to 82L.1.1 captioned "Application Notes" isamended in Note 2 by deleting "bringing
illegal aliensinto the United States" and insertingin lieu thereof "smuggling, transporting, or harboring
an unlawful alien, or arelated offense’.

The purpose of this amendment is to correct a clerical error in the guideline and conform the
commentary to the corrected guideline. The effective date of thisamendment is January 15, 1988.
The Commentary to 82L.1.1 captioned "Application Notes' is amended by inserting the following
additional note;

"8. The Commission has not considered offenses involving large numbers of aliens or
dangerous or inhumane treatment. An upward departure should be considered in those
circumstances.”.

The purpose of thisamendment isto clarify the factors considered by the Commission in promul gating
the guideline. The effective date of thisamendment is January 15, 1988.

Section 2L1.2(a) is amended by deleting 6" and inserting in lieu thereof "8".

—-11-
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39.

40.

41.

42

Section 2L1.2(b) is amended by deleting:
"(b)  Specific Offense Characteristic

(@D} If the defendant previously has unlawfully entered or remained in the United
States, increase by 2 levels.”.

The Commentary to §2L. 1.2 captioned " Statutory Provisions' is amended by deleting "88 1325, 1326"
and inserting in lieu thereof "§ 1325 (second or subsequent offense only), 8 U.S.C. § 1326".

The Commentary to 821 1.2 captioned "Application Notes" is amended in Note 1 by deleting:

"Theadjustment at 2L 1.2(b)(1) isto be applied where the previous entry resulted in deportation
(voluntary or involuntary), with or without a criminal conviction. If the previous entry resulted
in a conviction, this adjustment is to be applied in addition to any points added to the criminal
history score for such conviction in Chapter Four, Part A (Criminal History).",

and inserting in lieu thereof:

"This guideline applies only to felonies. First offenses under 8 U.S.C. § 1325 are petty offenses
for which no guideline has been promulgated.”.

The purpose of this amendment is to delete coverage of a petty offense. The effective date of this
amendment is January 15, 1988.

The Commentary to 82L.2.2 captioned "Application Notes' is amended in Note 1 by deleting "an
enhancement equivalent to that at 821.1.2(b)(1)," and inserting in lieu thereof "a result equivalent to
§21.1.2.".

The purpose of this amendment isto make the commentary consistent with 82L.1.2, asamended. The

effective date of thisamendment is January 15, 1988.

The Commentary to 82L.2.4 captioned "Application Notes' is amended in Note 1 by deleting "an
enhancement equivalent to that at 82L.1.2(b)(1)," and inserting in lieu thereof "a result equivalent to
§21.1.2.".

The purpose of this amendment isto make the commentary consistent with 82L.1.2, asamended. The
effective date of thisamendment is January 15, 1988.

The Commentary to 82Q2.1 captioned "Statutory Provisions' is amended by deleting "707" and
inserting in lieu thereof "707(b)".

The purpose of this amendment isto correct a clerical error. The effective date of this amendment
isJanuary 15, 1988.

The Commentary to 82X 1.1 captioned "Application Notes' isamended in Note 1 by deleting "82A4.1"

and inserting in lieu thereof "§2D1.4".

The purpose of this amendment is to correct a typographical error. The effective date of this
amendment is January 15, 1988.
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43. Chapter Two, Part X is amended by deleting 82X5.1 in its entirety as follows:
"§2X5.1. Other Offenses (Policy Statement)
For offenses for which no specific guideline has been promulgated:

@ If the offenseisafelony or class A misdemeanor, the most analogous
guideline should be applied. If no sufficiently analogous guideline
exists, any sentencethat isreasonable and consistent with the purposes
of sentencing should be imposed. See 18 U.S.C. § 3553(b).

(b) If the offense is a Class B or C misdemeanor or an infraction, any
sentence that is reasonable and consistent with the purpose of
sentencing should be imposed. See 18 U.S.C. § 3553(b).

Commentary

Background: This policy statement addresses cases in which a defendant has been convicted of
an offense for which no specific guideline has been written. For a felony or a class A
misdemeanor (see 18 U.S.C. 88 3559(a) and 3581(b)), the court is directed to apply the most
analogous guideline. If no sufficiently analogous guideline exists, the court is directed to
sentence without reference to a specific guideline or guideline range, as provided in 18 U.S.C.
§ 3553(b).

For aclass B or C misdemeanor or an infraction (see 18 U.S.C. 88 3559(a) and 3581(b))
that is not covered by a specific guideline, the court is directed to sentence without reference to
a specific guideline or guideline range, as provided in 18 U.S.C. § 3553(b). An inquiry asto
whether there is a sufficiently analogous guideline that might be applied is not required. The
Commission makes this distinction in treatment because for many lesser offenses (e.q., traffic
infractions), generally handled under assimilative offense provisions by magistrates, there will
be no sufficiently analogous guideline, and a case-by-case determination in respect to thisissue
for the high volume of cases processed each year would be unduly burdensome and would not
significantly reduce disparity.".

A replacement guideline with accompanying commentary is inserted as 82X5.1 (Other Offenses).
The purposes of this amendment are to make the section a binding guideline (as the Commission
originally intended with respect to felonies and Class A misdemeanors) rather than a policy statement,
to deletelanguage rel ating to petty offenses, and to conform and clarify the commentary. The effective
date of this amendment is June 15, 1988.

44. The Commentary to 83A1.2 captioned "Application Notes" is amended in Note 1 by deleting:

"*Victim’ refersto an individual directly victimized by the offense. This term does not include
an organization, agency, or the government itself.",

and inserting in lieu thereof:

"This guideline applies when specified individuals are victims of the offense. This guideline
does not apply when the only victim is an organization, agency, or the government.”.

The purpose of thisamendment isto clarify the commentary. The effective date of thisamendment
isJanuary 15, 1988.
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45. Section 3D1.2(d) is amended by deleting:

"(d)  When counts involve the same general type of offense and the guidelines for that type
of offense determine the offense level primarily on the basis of the total amount of harm
or loss, the quantity of a substance involved, or some other measure of aggregate harm.
Offenses of thiskind are found in Chapter Two, Part B (except 882B2.1-2B3.3), Part D
(except 882D1.6-2D3.4), Part E (except 882E1.1-2E2.1), Part F, Part G (882G2.2-
2G3.1), Part K (§2K2.3), Part N (882N2.1, 2N3.1), Part Q (882Q2.1, 2Q2.2), Part R,
Part S, and Part T. Thisrule also applies where the guidelines deal with offenses that
are continuing, e.9.., 882L.1.3 and 2Q1.3(b)(1)(A).",

and inserting in lieu thereof:

"(d)  Countsaregrouped together if the offense level is determined largely on the basis of the
total amount of harm or loss, the quantity of a substance involved, or some other
measure of aggregate harm, or if the offense behavior isongoing or continuousin nature
and the offense guideline is written to cover such behavior.

Offenses covered by the following guidelines are specifically included under this
subsection:

§82B1.1, 2B1.2, 2B1.3, 2B4.1, 2B5.1, 2B5.2, 2B5.3, 2B5.4, 2B6.1;
§82D1.1, 2D1.2, 2D1.3, 2D1.5;

§82F4.1, 2E5.1, 2E5.2, 2E5.4, 2E5.6;

§82F1.1, 2F1.2;

§2N3.1;

§2R1.1;

§82S1.1, 251.2, 2S1.3,

§82T1.1, 2T1.2, 2T1.3, 2T1.4, 2T1.6, 2T1.7, 2T1.9, 2T2.1, 2T3.1, 2T3.2.

Specifically excluded from the operation of this subsection are:

al offensesin Part A;

882B2.1, 2B2.2, 2B2.3, 2B3.1, 2B3.2, 2B3.3;
882C1.1, 2C1.5;

882D2.1, 2D2.2, 2D2.3;

882E1.3, 2E1.4, 2E1.5, 2E2.1;

882G1.1, 2G1.2, 2G2.1, 2G3.2;

882H1.1, 2H1.2, 2H1.3, 2H1.4, 2H2.1, 2H4.1;
8821.1.1,2L2.1,2L2.2,2L2.3,2L2.4, 2L2.5;
882M2.1,2M2.3,2M3.1,2M3.2,2M3.3,2M 3.4, 2M 3.5, 2M 3.6, 2M 3.7, 2M 3.8,
2M3.9;

882P1.1, 2P1.2, 2P1.3, 2P1.4.

For multiple counts of offenses that are not listed, grouping under this subsection may
or may not be appropriate; a case-by-case determination must be made based upon the
facts of the case and the applicable guidelines (including specific offense characteristics
and other adjustments) used to determine the offense level.

Exclusion of an offense from grouping under this subsection does not necessarily
preclude grouping under another subsection.”.

The purpose of this amendment is to clarify the guideline. The effective date of thisamendment is
June 15, 1988.
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46.

47.

48.

Section 3E1.1(a) is amended by deleting "the offense of conviction™ and inserting in lieu thereof "his
criminal conduct”.

The purpose of this amendment isto clarify the guideline. The effective date of thisamendment is
January 15, 1988.

Section 4B1.1 isamended by deleting "(2) the instant offense is a crime of violence or traffickingin a
controlled substance" and inserting in lieu thereof " (2) the instant offense of conviction is afelony that
is either a crime of violence or a controlled substance offense’.

The purposes of this amendment are to correct a clerical error and to clarify the guideline. The
effective date of thisamendment is January 15, 1988.

Section 4B1.1 is amended by deleting:

"Offense Statutory Maximum Offense Level

(A) Life 37

(B) 20 years or more 34

(© 10 years or more, but 26
less than 20 years

(D) 5 years or more, but 19
lessthan 10 years

(E) More than 1 year, but 12
lessthan 5 years

(3] 1 year or less 4",

and inserting in lieu thereof:

"Offense Statutory Maximum Offense Level
(A) Life 37
(B) 25 years or more 34
(© 20 years or more, but 32
less than 25 years

(D) 15 years or more, but 29
less than 20 years

(E) 10 years or more, but 24
less than 15 years

(3] 5 years or more, but 17
lessthan 10 years

(G) More than 1 year, but 12",

lessthan 5 years

The Commentary to 84B1.1 captioned "Background" is amended by deleting the last paragraph as
follows:

"The guideline levelsfor career offenders were established by using the statutory maximum for
the offense of conviction to determine the class of felony provided in 18 U.S.C. § 3559. Then
the maximum authorized sentence of imprisonment for each class of felony was determined as
provided by 18 U.S.C. § 3581. A guideline range for each class of felony was then chosen so
that the maximum of the guideline range was at or near the maximum provided in 18 U.S.C.
§3581.".

The purpose of this amendment is to correct the guideline so that the table relating offense statutory

maxima to offense levels is consistent with the current authorized statutory maximum terms. The
effective date of thisamendment is January 15, 1988.

—15-—



Amendment 49 GUIDELINES MANUAL November 1, 1997

49,

50.

Section 4B1.2(2) is amended by inserting "845b, 856," immediately following "841," and by deleting
88 405B and 416 of the Controlled Substance Act asamended in 1986," immediately following "959;".

Section 4B1.2(3) is amended by deleting:

"(1) the defendant committed the instant offense subsequent to sustaining at least two felony
convictions for either a crime of violence or a controlled substance offense (i.e., two crimes of
violence, two controlled substance offenses, or one crime of violence and one controlled
substance offense), and (2)",

and inserting in lieu thereof:

"(A) the defendant committed the instant offense subsequent to sustaining at least two felony
convictions of either a crime of violence or a controlled substance offense (i.e., two felony
convictions of a crime of violence, two felony convictions of a controlled substance offense, or
one felony conviction of acrime of violence and one felony conviction of acontrolled substance
offense), and (B)".

The Commentary to §84B1.2 captioned "Application Notes" is amended in Note 2 by deleting "means
any of the federal offenses identified in the statutes referenced in §4B1.2, or substantialy equivalent
state offenses” and inserting in lieu thereof "includes any federal or state offense that is substantially
similar to any of those listed in subsection (2) of the guideline”, by inserting "importing,” immediately
following "manufacturing,”, and by inserting "import,” immediately following "manufacture,”.

The Commentary to 84B1.2 captioned "Application Notes' is amended in Note 3 by deleting "Felony”
and inserting in lieu thereof "Prior felony".

The purposes of this amendment are to correct a clerical error and to clarify the guideline. The
effective date of thisamendment is January 15, 1988.

Section 4B1.3 is amended by deleting:
". In no such case will the defendant be eligible for a sentence of probation.”
and inserting in lieu thereof:

", unless 83E1.1 (Acceptance of Responsibility) applies, in which event his offense level shall
be not less than 11.".

The Commentary to §4B1.3 captioned "Application Note" is amended by deleting "(e.g., an ongoing
fraudulent scheme)" immediately following "course of conduct”, "(e.g., a number of burglaries or
robberies, or both)" immediately following "independent offenses”, and " or petty" immediately following

"to minor".

The Commentary to 84B1.3 captioned "Background" is amended by deleting "that offense” and
inserting in lieu thereof "an offense”, and by deleting the last sentence as follows: "Under this
provision, the offense level israised to 13, if it is not already 13 or greater".

The purpose of this amendment is to provide that the adjustment from 83E1.1 (Acceptance of

Responsibility) applies to cases under §84B1.3 (Crimina Livelihood). The effective date of this
amendment is June 15, 1988.
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51.

52.

53.

The Commentary to 85C2.1 captioned "Application Notes" isamended in Note 4 by deleting "at |east
six" and inserting in lieu thereof "more than six”, by deleting "6-12" whenever it appears and inserting
in lieu thereof in eachinstance"8-14", and by deleting "three" whenever it appearsand insertinginlieu
thereof in each instance "four".
The purpose of this amendment isto correct aclerical error. The effective date of this amendment
isJanuary 15, 1988.
Section 5D3.2(b) is amended by deleting:

"(1) threeyearsfor adefendant convicted of a Class A or B felony;

2 two years for a defendant convicted of a Class C or D felony;

3 one year for a defendant convicted of a Class E felony or a misdemeanor.”,

and inserting in lieu thereof:

"(1) et least three years but not more than five years for a defendant convicted of a Class A
or B felony;

2 at least two years but not more than three years for a defendant convicted of a Class C
or D felony;

3 one year for a defendant convicted of a Class E felony or a Class A misdemeanor.”.
The purpose of this amendment is to permit implementation of the longer terms of supervised release
authorized by the Sentencing Act of 1987. The effective date of thisamendment isJanuary 15, 1988.
Section 5E4.1(a) is amended by inserting immediately before the period at the end of the subsection:
", and may be ordered as a condition of probation or supervised release in any other case".
The purpose of this amendment isto clarify the guideline. The effective date of thisamendment is
January 15, 1988.
Section 5E4.2 is amended by deleting:

"(b)  The generally applicable minimum and maximum fine for each offense level is shown
in the Fine Tablein subsection (c) below. Unlessastatute expressly authorizes agreater
amount, no fine may exceed $250,000 for afelony or amisdemeanor resultingintheloss
of human life; $25,000 for any other misdemeanor; or $1,000 for an infraction.

18 U.S.C. § 3571(b)(1).

(© (@D} The minimum fine range is the greater of:

(A) the amount shown in column A of the table below; or
(B) any monetary gain to the defendant, less any restitution made or
ordered.

2 Except as specified in (4) below, the maximum fine is the greater of:
(A) the amount shown in column B of the table below;

(B) twice the estimated loss caused by the offense; or
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(© three times the estimated gain to the defendant.”,
and inserting in lieu thereof:

"(b)  Exceptasprovided in subsections (f) and (i) below, or otherwise required by statute, the
fine imposed shall be within the range specified in subsection (c) below.

(© (@D} The minimum of the fine range is the greater of:
(A) the amount shown in column A of the table below; or
(B) the pecuniary gain to the defendant, |ess restitution made or ordered.

2 Except as specified in (4) below, the maximum of the fine range is the greater

of:

(A) the amount shown in column B of the table below;

(B) twice the gross pecuniary loss caused by the offense; or

(© threetimesthe gross pecuniary gainto al participantsin the offense.”.

The Commentary to 85E4.2 captioned "Application Notes' is amended by deleting:

"2. The maximum fines generally authorized by statute are restated in subsection (b). These
apply to each count of conviction. Ordinarily, the maximum fines on each count are
independent and cumulative. However, if the offenses * arise from acommon scheme or
plan’ and ‘do not cause separable or distinguishable kinds of harm or damage,” the
aggregate fine may not exceed ‘twice the amount imposable for the most serious
offense’ 18 U.S.C. 8 3572(b) (former 18 U.S.C. § 3623(c)(2)).

3. Alternative fine limits are provided in subsection (c)(2). The term ‘estimated gain’ is
used to emphasize that the Commission does not intend precise or detailed calculation
of the monetary gain (nor of theloss) in using the alternative fine limits. In many cases,
circumstances will make it unnecessary to consider these standards other than in the
most general terms.”,

and inserting in lieu thereof:

"2. In general, the maximum fine permitted by law as to each count of conviction is
$250,000 for afelony or for any misdemeanor resulting in death; $100,000 for a Class
A misdemeanor; and $5,000 for any other offense. 18 U.S.C. 8§ 3571(b)(3)-(7).
However, higher or lower limits may apply when specified by statute. 18 U.S.C.
§ 3571(b)(1), (e). Asan alternative maximum, the court may fine the defendant up to
the greater of twice the gross gain or twice the grossloss. 18 U.S.C. § 3571(b)(2), (d).

3. Alternative fine limits are provided in subsection (c). The terms *pecuniary gain’ and
‘pecuniary loss are taken from 18 U.S.C. § 3571(d). The Commission does not intend
precise or detailed calculation of the gain or loss in using the alternative fine limits. In
many cases, circumstances will make it unnecessary to consider these standards other
than in the most general terms.”.

The Commentary to 85E4.2 captioned "Application Notes' is amended in Note 4 by deleting "Any
restitution” and inserting in lieu thereof "Restitution".

The Commentary to 85E4.2 captioned "Background” is amended by deleting:

"defendant. 1n addition, the Commission concluded that greater |atitude with a gain-based fine
wasjustified; when the court findsit necessary to rely on the gain, rather than the loss, to set the
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55.

56.

57.

58.

fine, ordering restitution usually will not be feasible because of the difficulty in computing the
amount.",

and inserting in lieu thereof:
"participants. In addition, in many such cases restitution will not be feasible.".
The purposes of this amendment are to make the guideline consistent with 18 U.S.C. § 3571, as

amended, to clarify the commentary, and to correct clerical errorsin the guideline and commentary.
The effective date of thisamendment is January 15, 1988.

Chapter 5, Part J is amended in the title of the Part by deleting "PERTAINING TO CERTAIN
EMPLOYMENT" immediately following "DISABILITY".

The purpose of this amendment is to eliminate the possible inference that this part covers only
employment for compensation. The effective date of thisamendment is June 15, 1988.

Chapter Five, Part Jis amended by deleting 85J1.1 in its entirety as follows:

"85J1.1. Relief From Disahility Pertaining to Certain Employment (Policy Statement)

With regard to labor racketeering offenses, a part of the punishment imposed by
29 U.S.C. 88 504 and 511 is the prohibition of convicted persons from service
in labor unions, employer associations, employee benefit plans, and as labor
relations consultants. Violations of these provisions are felony offenses.
Persons convicted after October 12, 1984, may petition the sentencing court to
reduce the statutory disability (thirteen years after sentence or imprisonment,
whichever is later) to alesser period (not less than three years after entry of
judgment in the trial court). After November 1, 1987, petitions for exemption
from the disability that were formerly administered by the United States Parole
Commission will be transferred to the courts. Relief shall not be given in such
cases to aid rehabilitation, but may be granted only following a clear
demonstration by the convicted person that he has been rehabilitated since
commission of the crime.".

A replacement policy statement isinserted as 85J1.1 (Relief from Disability Pertaining to Convicted
Persons Prohibited from Holding Certain Positions (Policy Statement)).

The purpose of this amendment is to clarify the policy statement and conform it to the pertinent
provisions of the Sentencing Act of 1987. The effective date of this amendment is June 15, 1988.

Section 5K 2.0 isamended by deleting "an aggravating or mitigating circumstance exists that was" and
inserting in lieu thereof "there exists an aggravating or mitigating circumstance of a kind, or to a
degree”.

The purpose of this amendment is to conform the quotation in this section to the wording in the
Sentencing Act of 1987. The effective date of thisamendment is June 15, 1988.

Section 6A1.1 isamended by deleting "(a)" immediately before"A probation officer”, and by deleting:

"(b)  Thepresentencereport shall be disclosed to the defendant, counsel for the defendant and
the attorney for the government, to the maximum extent permitted by Rule 32(c), Fed.
R. Crim. P. Disclosure shal be made at least ten days prior to the date set for
sentencing, unless this minimum period is waived by the defendant. 18 U.S.C.
§ 3552(d).".
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The purpose of this amendment is to delete material more properly covered elsewhere. See §6A1.2
(Disclosure of Presentence Report; Issues in Dispute (Policy Statement)). The effective date of this
amendment is June 15, 1988.

59. Section 6A1.2 is amended by deleting:

"Position of Parties with Respect to Sentencing Factors

@ After receipt of the presentence report and within a reasonable time before sentencing,
the attorney for the government and the attorney for the defendant, or the pro se
defendant, shall each file with the court awritten statement of the sentencing factorsto
be relied upon at sentencing. The parties are not precluded from asserting additional
sentencing factors if notice of the intention to rely upon another factor isfiled with the
court within a reasonable time before sentencing.

(b) Copies of all sentencing statements filed with the court shall be contemporaneously
served upon all other parties and submitted to the probation officer assigned to the case.

(© In lieu of the written statement required by 86A1.2(a), any party may file:
Q) awritten statement adopting the findings of the presentence report;

2 a written statement adopting such findings subject to certain exceptions or
additions; or

3 a written stipulation in which the parties agree to adopt the findings of the
presentence report or to adopt such findings subject to certain exceptions or
additions.

(d) A district court may, by local rule, identify categories of cases for which the parties are
authorized to make oral statements at or before sentencing, in lieu of the written
statement required by this section.

(e Except to the extent that a party may be privileged not to disclose certain information,
all statements filed with the court or made orally to the court pursuant to this section
shall:

(@D} set forth, directly or by referenceto the presentence report, the relevant factsand
circumstances of the actual offense conduct and offender characteristics, and

2 not contain misleading facts.",
and inserting in lieu thereof:

"Disclosure of Presentence Report; Issues in Dispute (Policy Statement)

Courtsshould adopt proceduresto providefor thetimely disclosure of the presentence report; the
narrowing and resolution, where feasible, of issues in dispute in advance of the sentencing
hearing; and the identification for the court of issues remaining in dispute. See Model Local
Rule for Guideline Sentencing prepared by the Probation Committee of the Judicial Conference
(August 1987).".

This amendment deletes this guideline and inserts in lieu thereof a general policy statement. The
Commission has determined that this subject is more appropriately covered by the Model Loca Rule
for Guideline Sentencing prepared by the Probation Committee of the Judicial Conference. The
effective date of this amendment is June 15, 1988.
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60.

61.

Appendix A is amended by inserting the following statutes in the appropriate place according to

statutory title and section number:

"7 U.S.C. § 2024(h)

"7 U.S.C. § 2024(c)
"18 U.S.C. § 874

"18 U.S.C. § 914

"18 U.S.C. § 923

"18 U.S.C. § 1030(a)(1)
"18 U.S.C. § 1030(a)(2)
"18 U.S.C. § 1030(a)(3)
"18 U.S.C. § 1030(a)(4)
"18 U.S.C. § 1030(a)(5)
"18 U.S.C. § 1030(a)(6)
"18 U.S.C. § 1030(b)
"18 U.S.C. § 1501
"18 U.S.C. § 1720
"18 U.S.C. § 4082(d)
"19 U.S.C. § 1304
"20 U.S.C. § 1097(c)
"20 U.S.C. § 1097(d)
"38 U.S.C. § 3502
"42 U.S.C. § 1307(a)
"42 U.S.C. § 1395nn(c)
"45 U.S.C. § 359(a)

2F1.1",
2F1.1",
2B3.2, 2B3.3",
2F1.1",
2K2.3",
2M3.2",
2F1.1",
2F1.1",
2F1.1",
2F1.1",
2F1.1",
2X1.1",
2A2.2, 2A2.3",
2F1.1",
2P1.1",
27T3.1",
2B4.1",
2F1.1",
2F1.1",
2F1.1",
2F1.1",
2F1.1".

The purpose of thisamendment isto make the statutory index more comprehensive. Theeffectivedate
of thisamendment is January 15, 1988.

Appendix A is amended by deleting:

"16 U.S.C. § 703
"16 U.S.C. § 707

and inserting in lieu thereof:
"16 U.S.C. § 707(b)
by deleting:
"18 U.S.C. § 112(a)
and inserting in lieu thereof:
"18 U.S.C. § 112(a)
by deleting:
"18 U.S.C. § 510(a)
and inserting in lieu thereof:
"18 U.S.C. §510
by deleting:

"18 U.S.C. § 1005

2Q2.1",
2Q2.1",

2Q2.1";

2A2.1, 2A2.2, 2A2.3",

2A2.2, 2A2.3",

2B5.1",

2B5.2",

2F1.1, 251.3",
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62.

and inserting in lieu thereof:
"18 U.S.C. § 1005
by deleting:
"18 U.S.C. §1701
and inserting in lieu thereof:
"18 U.S.C. § 1700
by deleting:
"18 U.S.C. § 2113(a)
and inserting in lieu thereof:

"18 U.S.C. § 2113(a)

2F1.1",

2B1.1, 2H3.3",

2H3.3"

2B1.1, 2B3.1",

2B1.1,2B2.2, 2B3.1, 2B3.2";

by deleting "2B5.1," from the line beginning with "18 U.S.C. § 2314"; and

by deleting "2B5.1," from the line beginning with 18 U.S.C. § 2315".

The purpose of thisamendment isto correct clerical errors. The effective date of thisamendment is

January 15, 1988.

Appendix A is amended by inserting the following statutes in the appropriate place according to

statutory title and section number:

"18 U.S.C. § 911

"18 U.S.C. § 922(n)
"18 U.S.C. § 2071
"26 U.S.C. § 7212(3)
"42 U.S.C. § 2278(a)(c)
"46 U.S.C. § 3718(b)
"47 U.S.C. § 553(b)(2)
"49 U.S.C. § 1472(h)(2)

2F1.1,21L2.2",
2K2.1",
2B1.1,2B1.3",
2A2.2, 2A2.3",
2B2.3",
2K3.1",
2B5.3",
2K3.1".

The purpose of thisamendment isto make the statutory index more comprehensive. Theeffectivedate
of thisamendment is June 15, 1988.

63. Appendix A isamended by deleting:

"7U.S.C. 8166 2N2.1",

"7U.SC. 8213 2F1.1",

"7U.S.C. 8473 2N2.1";
by deleting:

"7U.S.C. §511e 2N2.1",

"7U.S.C. §511k 2N2.1",

and inserting in lieu thereof:

"7 U.S.C. §511d 2N2.1",
"7U.S.C. 8§511i 2N2.1",
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by deleting:
"7 U.S.C. §586 2N2.1",
"7U.S.C. §596 2N2.1",
"7 U.S.C. §608e-1 2N2.1";
by deleting:
"16 U.S.C. § 117(c) 2B1.1, 2B1.3",

and inserting in lieu thereof:

"16 U.S.C. §117c 2B1.1, 2B1.3"%
by deleting:
"16 U.S.C. §414 2B2.3",
"16 U.S.C. 8 426i 2B1.1, 2B1.3",
"16 U.S.C. 8§ 428i 2B1.1, 2B1.3",
"18 U.S.C. 8291 2C1.3, 2F1.1",
"26 U.S.C. § 7269 27T1.2",
"41U.S.C. 8§51 2B4.1",
"42 U.S.C. §4012 2Q1.3",
"50 U.S.C. § 2410 2M5.1";

and by deleting the first time it appears:

"50 U.S.C. App. 8§ 462 2M4.1".
The purposes of thisamendment areto correct clerical errorsand deleteinadvertently included statutes.
The effective date of thisamendment is June 15, 1988.
Chapter Two, Part A isamended by inserting an additional guideline with accompanying commentary
as §2A 2.4 (Obstructing or Impeding Officers).
The Commentary to 82A2.3 captioned " Statutory Provisions' is amended by deleting "111".

Appendix A is amended by deleting "2A2.3," from the line beginning with 18 U.S.C. § 111", and
inserting in lieu thereof "2A2.4";

by deleting "2A2.3," from the line beginning with "18 U.S.C. § 1501", and inserting in lieu thereof
"2A2.4",

by inserting the following statutes in the appropriate place according to statutory title and section
number:

"18 U.S.C. § 1502 2A2.4",
"18 U.S.C. § 3056(d) 2A2.4".

The purpose of thisamendment is to make the guidelines more comprehensive. The effective date of
this amendment is October 15, 1988.

Chapter Two, Part A isamended by inserting an additional guideline with accompanying commentary
as §2A5.3 (Committing Certain Crimes Aboard Aircraft).
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67.

Appendix A isamended by inserting thefollowing statutein the appropriate place according to statutory
title and section number:

"49 U.S.C. §1472(k)(1) 2A5.3".
The purpose of this amendment is to make the guidelines more comprehensive. The effective date of
this amendment is October 15, 1988.
Chapter Two, Part D is amended by deleting 82D1.5 in its entirety as follows:

"82D1.5. Continuing Criminal Enterprise

@ Base Offense Levdl:

(@D} 32, for the first conviction of engaging in a continuing
criminal enterprise; or

2 38, for the second or any subsequent conviction of engaging in
acontinuing criminal enterprise; or

3 43, for engaging in a continuing criminal enterprise as the
principal administrator, leader, or organizer, if either the
amount of drugs involved was 30 times the minimum in the
first paragraph (i.e., thetext corresponding to Level 36) of the
Drug Quantity Table or 300 times the minimum in the third
paragraph (i.e., the text corresponding to Level 32), or the
principal received $10 millionin grossrece ptsfor any twelve-
month period.

Commentary
Statutory Provision: 21 U.S.C. § 848.

Application Note:
1 Do not apply any adjustment from Chapter Three, Part B (Role in the Offense).

Background: The base offense levels for continuing criminal enterprises are mandatory
minimum sentences provided by the statute that mandate imprisonment for leaders of large scale
drug enterprises. A conviction establishesthat the defendant controlled and exercised decision-
making authority over one of the most serious forms of ongoing criminal activity. Therefore, an
adjustment for role in the offense in Chapter Three, Part B, is not applicable.”.

A replacement guideline with accompanying commentary isinserted as §2D1.5 (Continuing Criminal
Enterprise).

The purpose of thisamendment isto ensure that the guideline adequately reflects the seriousness of the
criminal conduct. The previous guideline specified sentences that were lower than sentences typically
imposed on defendants convicted of engaging in a continuing criminal enterprise, a result that the
Commission did not intend. The guideline is also amended to delete, as unnecessary, provisions that
referred to statutory minimum sentences. The effective date of thisamendment is October 15, 1988.

Chapter One, Part A (4)(b) is amended in the first sentence by deleting "... that was" and inserting in
lieu thereof "of akind, or to a degree,”.
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Chapter One, Part A, section 4(b) is amended in the second sentence of the last paragraph by deleting
"Part H" and inserting in lieu thereof "Part K (Departures)”, and in the third sentence of the last
paragraph by deleting "Part H" and inserting in lieu thereof "Part K".

The purposes of this amendment are to conform the quotation to the statute, as amended by Section 3
of the Sentencing Act of 1987, and to correct aclerical error. The effective date of thisamendment
is November 1, 1989.

Chapter One, Part A, section 4(b) is amended in the first sentence of the fourth paragraph by deleting
"three" and inserting in lieu thereof "twao"; in the fourth paragraph by deleting the second through
eighth sentences as follows:

"The first kind, which will most frequently be used, is in effect an interpolation between two
adjacent, numerically oriented guideline rules. A specific offense characteristic, for example,
might require an increase of four levelsfor serious bodily injury but two levelsfor bodily injury.
Rather than requiring a court to force middle instances into either the *serious’ or the ‘simple’
category, the guideline commentary suggeststhat the court may interpolate and sel ect amidpoint
increase of threelevels. The Commission has decided to call such an interpolation a*departure’
in light of the legal views that a guideline providing for arange of increases in offense levels
may violatethe statute’ s 25 percent rule (though other have presented contrary legal arguments).
Since interpolations are technically departures, the courts will have to provide reasons for their
selection, and it will be subject to review for ‘reasonableness’ on appeal. The Commission
believes, however, that a simple reference by the court to the ‘ mid-category’ nature of the facts
will typically provide sufficient reason. It does not foresee serious practical problemsarising out
of the application of the appeal provisionsto thisform of departure.”;

in thefirst sentence of thefifth paragraph by deleting "second" and inserting in lieu thereof "first"; and,
in the first sentence of the sixth paragraph by deleting "third" and inserting in lieu thereof "second".

The purpose of thisamendment isto eliminate referencesto interpol ation as a special type of departure.
The Commission has reviewed the discussion of interpolation in Chapter One, which has been read as
describing "interpolation” as a departure from an offense level rather than from the guideline range
established after the determination of an offense level. The Commission concluded that it is simpler
to add intermediate offense level adjustments to the guidelinesin the cases where interpolation is most
likely to be considered (i.e., degree of bodily injury). This amendment is not intended to preclude
interpolation in other cases; where appropriate, the court will be able to achieve the same result by use
of the regular departure provisions. The effective date of this amendment is November 1, 1989.

Section 1B1.1(a) is amended by deleting "guideline section in Chapter Two most applicable to the
statute of conviction" and inserting in lieu thereof "applicable offense guideline section from Chapter
Two", and by deleting the last sentence as follows: "If more than one guideline is referenced for the
particular statute, select the guideline most appropriate for the conduct of which the defendant was
convicted.".

The purposes of thisamendment are to clarify the guideline and conform the languageto 81B1.2. The
effective date of this amendment is November 1, 1989.
Section 1B1.1(e) isamended by deleting the last sentence asfollows: "Theresulting offenselevel isthe

tota offense level.".

Section 1B1.1(g) is amended by deleting "total”, and by inserting "determined above" immediately
following "category".

The purpose of this amendment is to clarify the guideline. The effective date of thisamendment is
November 1, 1989.
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71.

72.

73.

74.

The Commentary to 81B1.1 captioned "Application Notes' isamended in Note 1(c) by deleting “firearm
or other dangerous weapon” and inserting in lieu thereof "dangerous weapon (including a firearm)™.

The Commentary to 81B1.1 captioned "Application Notes' is amended in Note 1(d) by inserting the
following additional sentence at theend: "Where an object that appeared to be adangerous weapon was
brandished, displayed, or possessed, treat the object as a dangerous weapon.”.

The Commentary to 81B1.1 captioned " Application Notes' isamendedin Note 1(g) by deleting “firearm
or other dangerous weapon™ the first time it appears and inserting in lieu thereof "dangerous weapon
(including afirearm)”.

The Commentary to 81B1.1 captioned "Application Notes" is amended by inserting the following
additional note;:

"5, Where two or more guideline provisions appear equally applicable, but the guidelines
authorize the application of only one such provision, use the provision that resultsin the
greater offense level. E.g., in 82A2.2(b)(2), if a firearm is both discharged and
brandished, the provision applicable to the discharge of the firearm would be used.”.

The purposes of thisamendment areto clarify the definition of adangerous weapon; and to clarify that
when two or more guideline provisions appear equally applicable, but the guidelines authorize the
application of only one such provision, the provision that results in the greater offense level isto be
used. The effective date of thisamendment is November 1, 1989.

The Commentary to 81B1.1 captioned "Application Notes" is amended by inserting the following
additional note:

"6. In the case of a defendant subject to a sentence enhancement under 18 U.S.C. § 3147
(Penalty for an Offense Committed While on Release), see §2J1.7 (Commission of
Offense While on Release).".

The purpose of this amendment is to clarify the treatment of a specific enhancement provision. The
effective date of this amendment is November 1, 1989.

Section 1B1.2(a) is amended in the first sentence by deleting "The court shall apply" and inserting in
lieu thereof "Determine”; and in the second sentence by deleting "the court shall apply” and inserting
in lieu thereof "determine”, and by deleting "guideline in such chapter" and inserting in lieu thereof
"offense guideline section in Chapter Two".

The purposes of this amendment are to clarify the guideline and to make the phraseology of this
subsection more consistent with that of §881B1.1 and 1B1.2(b). The effective date of thisamendment
is November 1, 1989.

Section 1B1.2(a) isamended in the first sentence by inserting immediately before the period: “(i.e., the
offense conduct charged in the count of the indictment or information of which the defendant was
convicted)".

The Commentary to 81B1.2 captioned "Application Notes' isamended in the first paragraph of Note 1
by deleting:

"As a general rule, the court is to apply the guideline covering the offense conduct most
applicableto the offense of conviction. Where aparticular statute proscribesavariety of conduct
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which might constitute the subject of different guidelines, the court will decide which guideline
applies based upon the nature of the offense conduct charged.”,

and inserting in lieu thereof:

"Asageneral rule, the court is to use the guideline section from Chapter Two most applicable
to the offense of conviction. The Statutory Index (Appendix A) providesalistingto assistinthis
determination. When a particular statute proscribes only a single type of criminal conduct, the
offense of conviction and the conduct proscribed by the statute will coincide, and there will be
only one offense guideline referenced. When a particular statute proscribes avariety of conduct
that might constitute the subject of different offense guidelines, the court will determine which
guideline section applies based upon the nature of the offense conduct charged in the count of
which the defendant was convicted.".

The purpose of thisamendment is to clarify the guideline and commentary. The effective date of this
amendment is November 1, 1989.

Section 1B1.2(a) is amended by deleting the last sentence as follows:

"Similarly, stipulations to additional offenses are treated asif the defendant had been convicted
of separate counts charging those offenses.”,

and by inserting the following additional subsections:

"(c) A conviction by a plea of guilty or nolo contendere containing a stipulation that
specifically establishes the commission of additional offense(s) shall be treated asif the
defendant had been convicted of additional count(s) charging those offense(s).

(d) A conviction on a count charging a conspiracy to commit more than one offense shall
be treated as if the defendant had been convicted on a separate count of conspiracy for
each offense that the defendant conspired to commit.”.

The Commentary to 81B1.2 captioned "Application Notes' is amended in the second paragraph of
Note 1 by deleting:

"Similarly, if the defendant pleads guilty to one robbery but admits the elements of two
additional robberies as part of a plea agreement, the guideline applicable to three robberiesisto
be applied.”,

and by inserting the following additional notes:

"4, Subsections (c¢) and (d) address circumstancesin which the provisions of Chapter Three,
Part D (Multiple Counts) are to be applied athough there may be only one count of
conviction. Subsection (c) provides that in the case of a stipulation to the commission
of additional offense(s), the guidelines are to be applied as if the defendant had been
convicted of an additional count for each of the offenses stipulated. For example, if the
defendant is convicted of one count of robbery but, as part of a plea agreement, admits
to having committed two additional robberies, the guidelines are to be applied as if the
defendant had been convicted of three counts of robbery. Subsection (d) provides that
aconviction on aconspiracy count charging conspiracy to commit morethan oneoffense
istreated asif the defendant had been convicted of a separate conspiracy count for each
offense that he conspired to commit. For example, where a conviction on asingle count
of conspiracy establishes that the defendant conspired to commit three robberies, the
guidelines are to be applied as if the defendant had been convicted on one count of
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conspiracy to commit the first robbery, one count of conspiracy to commit the second
robbery, and one count of conspiracy to commit the third robbery.

5. Particular care must be taken in applying subsection (d) because there are casesin which
the jury’ s verdict does not establish which offense(s) was the object of the conspiracy.
In such cases, subsection (d) should only be applied with respect to an object offense
alleged in the conspiracy count if the court, were it sitting as a trier of fact, would
convict the defendant of conspiring to commit that object offense. Note, however, if the
object offenses specified in the conspiracy count would be grouped together under
§3D1.2(d) (e.q., a conspiracy to steal three government checks) it is not necessary to
engage in the foregoing analysis, because 81B1.3(a)(2) governs consideration of the
defendant’ s conduct.”.

The purpose of thisamendment isto add agui deline subsection (subsection (d)) expressly providing that
aconviction of conspiracy to commit more than one offense is treated for guideline purposes as if the
defendant had been convicted of a separate conspiracy count for each offense that the defendant
conspired to commit. The current instruction in Application Note 9 of 83D1.2 is inadequate. For
consistency, material now contained at 81B1.2(a) concerning stipulations to having committed
additional offensesis moved to a new subsection (subsection (c)).

Additional commentary (Application Note 5) is provided to address cases in which the jury’s verdict
does not specify how many or which offenses were the abject of the conspiracy of which the defendant
was convicted. Compare United Statesv. Johnson, 713 F.2d 633, 645-46 (11th Cir. 1983) (conviction
standsif thereissufficient proof with respect to any one of the objectives) cert. denied sub nom. Wilkins
v. United States, 465 U.S. 1081 (1984) with United States v. Tarnopol, 561 F.2d 466 (3d Cir. 1977)
(failure of proof with respect to any one of the objectives renders the conspiracy conviction invalid).
In order to maintain consistency with other 81B1.2(a) determinations, this decision should be governed
by areasonable doubt standard. A higher standard of proof should govern the creation of what is, in
effect, anew count of conviction for the purposes of Chapter Three, Part D (Multiple Counts). Because
the guidelines do not explicitly establish standards of proof, the proposed new application note calls
upon the court to determine which offense(s) was the abject of the conspiracy asif it were "sitting as
atrier of fact." The foregoing determination is not required, however, in the case of offensesthat are
grouped together under 83D1.2(d) (e.g., fraud and theft) because §1B1.3(a)(2) governs consideration
of the defendant’s conduct. The effective date of this amendment is November 1, 1989.

Section 1B1.3 isamended in subsection (a)(3) by deleting "or risk of harm" immediately following "all
harm”, and by deleting "if the harm or risk was caused intentionally, recklessly or by criminal
negligence, and all harm or risk" and inserting in lieu thereof "and all harm".

Section 1B1.3(a) is amended by deleting:

"(4)  the defendant’s state of mind, intent, motive and purpose in committing the offense;
and",

by renumbering subsection (a)(5) as (8)(4), and by inserting "and" at the end of subsection (a)(3)
immediately following the semicolon.

The Commentary to 81B1.3 captioned "Background” is amended by deleting:

" Subsection (a)(4) requires consideration of the defendant’ s ‘ state of mind, intent, motive or
purpose in committing the offense.” The defendant’ s state of mind is an element of the offense
that may congtitute a specific offense characteristic. See, e.q., §82A1.4 (Involuntary
Mansl aughter) (distinction made between recklessnessand criminal negligence). Theguidelines
also incorporate broader notions of intent or purpose that are not el ements of the offense, e.q.,
whether the offense was committed for profit, or for the purpose of facilitating a more serious
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offense. Accordingly, such factors must be considered in determining the applicable guideline
range.",

and inserting in lieu thereof:

" Subsection (a)(4) requires consideration of any other information specified in the applicable
guideline. For example, 82A1.4 (Involuntary Manslaughter) specifies consideration of the
defendant’ s state of mind; 82K 1.4 (Arson; Property Damage By Use of Explosives) specifies
consideration of the risk of harm created.".

The purpose of this amendment is to delete language pertaining to "risk of harm” and "state of mind"
as unnecessary. Cases in which the guidelines specifically address risk of harm or state of mind are
covered in the amended guideline under subsection (a)(4) [formerly subsection (a)(5)]. Inaddition, the
amendment del etes reference to harm committed "intentionally, recklessly, or by criminal negligence"
asunnecessary and potentially confusing. Theeffectivedateof thisamendment isNovember 1, 1989.

Section 1B1.3 is amended by deleting the introductory sentence as follows: "The conduct that is
relevant to determining the applicable guideline range includes that set forth below.".

Section 1B1.3(b) is amended by deleting:

"(b)  Chapter Four (Criminal History and Criminal Livelihood). To determine the criminal
history category and the applicability of the career offender and criminal livelihood
guidelines, the court shall consider all conduct relevant to a determination of the factors
enumerated in the respective guidelines in Chapter Four.",

and inserting in lieu thereof:

"(b)  Chapters Four (Criminal History and Criminal Livelihood) and Five (Determining the
Sentence). Factorsin Chapters Four and Five that establish the guideline range shall be
determined on the basis of the conduct and information specified in the respective
guidelines.".

The Commentary to 81B1.3 captioned "Background” is amended in the second paragraph by deleting
"Chapter Four" and inserting in lieu thereof "Chapters Four and Five", and by deleting "that Chapter"
and inserting in lieu thereof "those Chapters'.

The purpose of this amendment is to clarify the guideline. The effective date of thisamendment is
November 1, 1989.

The Commentary to 81B1.3 captioned "Application Notes' is amended in Note 1 by deleting:

"If the conviction isfor conspiracy, it includes conduct in furtherance of the conspiracy that was
known to or was reasonably foreseeable by the defendant. If the conviction isfor solicitation,
misprision or accessory after the fact, it includes all conduct relevant to determining the offense
level for the underlying offense that was known to or reasonably should have been known by the
defendant. See generally 882X1.1-2X4.1.",

and inserting in lieu thereof:
"In the case of criminal activity undertaken in concert with others, whether or not charged asa
conspiracy, the conduct for which the defendant ‘ would be otherwise accountable’ also includes

conduct of othersin furtherance of the execution of the jointly-undertaken criminal activity that
was reasonably foreseeable by the defendant. Because a count may be broadly worded and
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include the conduct of many participants over a substantial period of time, the scope of the
jointly-undertaken criminal activity, and hence relevant conduct, is not necessarily the sasmefor
every participant. Where it is established that the conduct was neither within the scope of the
defendant’ s agreement, nor was reasonably foreseeable in connection with the criminal activity
the defendant agreed to jointly undertake, such conduct is not included in establishing the
defendant’ s offense level under this guideline.

In the case of solicitation, misprision, or accessory after the fact, the conduct for which the
defendant ‘would be otherwise accountable’ includes all conduct relevant to determining the
offenselevel for the underlying offense that was known, or reasonably should have been known,
by the defendant.

Illustrations of Conduct for Which the Defendant is Accountable

a Defendant A, one of ten off-loaders hired by Defendant B, was convicted of importation
of marihuana, as aresult of his assistance in off-loading a boat containing a one-ton shipment
of marihuana. Regardless of the number of bales of marihuana that he actually unloaded, and
notwithstanding any claim on hispart that he was neither aware of,, nor could reasonably foresee,
that the boat contained thisquantity of marihuana, Defendant A isheld accountablefor theentire
one-ton quantity of marihuana on the boat because he aided and abetted the unloading, and
hence the importation, of the entire shipment.

b. Defendant C, the getaway driver in an armed bank robbery in which $15,000 is taken
and ateller isinjured, is convicted of the substantive count of bank robbery. Defendant C is
accountable for the money taken because he aided and abetted the taking of the money. Heis
accountable for the injury inflicted because he participated in concerted criminal conduct that
he could reasonably foresee might result in the infliction of injury.

C. Defendant D pays Defendant E a small amount to forge an endorsement on an $800
stolen government check. Unknown to Defendant E, Defendant D then uses that check as a
down payment in a scheme to fraudulently obtain $15,000 worth of merchandise. Defendant E
is convicted of forging the $800 check. Defendant E is not accountable for the $15,000 because
the fraudulent scheme to obtain $15,000 was beyond the scope of, and not reasonably foreseeable
in connection with, the criminal activity he jointly undertook with Defendant D.

d. Defendants F and G, working together, design and execute a scheme to sell fraudulent
stocks by telephone. Defendant F fraudulently obtains $20,000. Defendant G fraudulently
obtains $35,000. Each is convicted of mail fraud. Each defendant is accountable for the entire
amount ($55,000) because each aided and abetted the other in the fraudulent conduct.
Alternatively, because Defendants F and G engaged in concerted criminal activity, each is
accountable for the entire $55,000 loss because the conduct of each was in furtherance of the
jointly undertaken criminal activity and was reasonably foreseeable.

e DefendantsH and | engaged in an ongoing marihuana importation conspiracy in which
Defendant J was hired only to help off-load a single shipment. Defendants H, I, and J are
included in a single count charging conspiracy to import marihuana. For the purposes of
determining the offense level under this guideline, Defendant J is accountable for the entire
single shipment of marihuana he conspired to help import and any acts or omissions in
furtherance of the importation that were reasonably foreseeable. Heisnot accountable for prior
or subsequent shipments of marihuanaimported by DefendantsH or | if those acts were beyond
the scope of, and not reasonably foreseeablein connection with, the criminal activity he agreed
to jointly undertake with Defendants H and | (i.e., the importation of the single shipment of
marihuana).”.

—30-



November 1, 1997 GUIDELINES MANUAL Amendment 81

79.

80.

81.

The purpose of this amendment is to clarify the definition of conduct for which the defendant is
"otherwise accountable." The effective date of thisamendment is November 1, 1989.

Section 1B1.5 isamended by deleting "adjustmentsfor" immediately following "all applicable", and by
inserting "and cross references’ immediately before the period at the end of the sentence.

The Commentary to 81B1.5 captioned "Application Note" isamended in Note 1 by inserting "and cross
references’ immediately before "as well as the base offense level”.

The purpose of this amendment isto clarify the guideline and commentary. The effective date of this
amendment is November 1, 1989.

The Commentary to §1B1.5 captioned "Application Note" is amended in Note 1 by deleting the last
sentence as follows: "If the victim was vulnerable, the adjustment from §3A 1.1 (Vulnerable Victim)
also would apply.”.

The purpose of thisamendment is to delete an unnecessary sentence. No substantive change is made.
The effective date of thisamendment is November 1, 1989.

Section 1B1.9 is amended in the title by deleting "Petty Offenses” and inserting in lieu thereof "Class
B or C Misdemeanors and Infractions’.

Section 1B1.9 is amended by deleting " (petty offense)" immediately following "infraction".

The Commentary to 81B1.9 captioned "Application Notes is amended in the first sentence of Note 1
by deleting "petty offense” and inserting in lieu thereof "Class B or C misdemeanor or an infraction”,
in the second sentence of Note 1 by deleting "A petty offense is any offense for which the maximum
sentencethat may beimposed does not exceed six months' imprisonment.” and inserting in lieu thereof
"A Class B misdemeanor is any offense for which the maximum authorized term of imprisonment is
more than thirty days but not more than six months; a Class C misdemeanor is any offense for which
the maximum authorized term of imprisonment is more than five days but not more than thirty days;
an infraction is any offense for which the maximum authorized term of imprisonment is not more than
five days.", in the first sentence of Note 2 by deleting "petty offenses’ and inserting in lieu thereof
"Class B or C misdemeanors or infractions’, in the second sentence of Note 2 by deleting "petty" and
inserting in lieu thereof "such”, in the third sentence of Note 2 by deleting "petty offense” and inserting
in lieu thereof "Class B or C misdemeanor or infraction” and, in Note 3 by deleting:

"3. All other provisions of the guidelines should be disregarded to the extent that they purport
to cover petty offenses.”.

The Commentary to 81B1.9 captioned "Background” is amended by deleting:
"voted to adopt a temporary amendment to exempt all petty offenses from the coverage of the
guidelines. Consequently, to the extent that some published guidelines may appear to cover petty
offenses, they should be disregarded even if they appear in the Statutory Index",
and inserting in lieu thereof:
"exempted all Class B and C misdemeanors and infractions from the coverage of the guidelines”.
The purposes of this amendment are to conform the guideline to arevision in the statutory definition

of a petty offense, and to convert the wording of the Commission’s emergency amendment at 81B1.9
(effective June 15, 1988) to that appropriate for a permanent amendment. Section 7089 of the Anti-
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Drug Abuse Act of 1988 revises the definition of apetty offense so that it no longer exactly corresponds
with a Class B or C misdemeanor or infraction. Under the revised definition, a Class B or C
misdemeanor or infraction that has an authorized fine of more than $5,000 for an individual (or more
than $10,000 for an organization) will not be a petty offense. Thislegidlative revision does not affect
the maximum terms of imprisonment authorized. The maximum authorized term of imprisonment
remains controlled by the grade of the offense (i.e., the maximum term of imprisonment remains five
days for an infraction, thirty days for a Class C misdemeanor, and six months for a Class B
misdemeanor). Because the statutory grade of the offense (i.e., a Class B or C misdemeanor or an
infraction) isthe morerelevant definition for guideline purposes, thisamendment deletesthe references
in §1B1.9 to "petty offenses" and in lieu thereof inserts referencesto " Class B and C misdemeanorsand
infractions." The effective date of thisamendment is November 1, 1989.

The Commentary to 82A1.1 captioned "Statutory Provision™" is amended by deleting "Provision™ and
inserting in lieu thereof "Provisions’, and by inserting "; 21 U.S.C. § 848(e)" at the end immediately
before the period.

The Commentary to 82A1.1 captioned " Application Note" isamended in the caption by deleting "Note"
and inserting in lieu thereof "Notes", and by inserting the following additional note:

"2. If the defendant is convicted under 21 U.S.C. § 848(e), a sentence of death may be
imposed under the specific provisions contained in that statute. This guideline applies
when a sentence of death is not imposed.”.

The Commentary to 82A1.1 captioned "Background" is amended by deleting "statute” and inserting in
lieu thereof "18 U.S.C. § 1111", and by inserting immediately after the first sentence:

"Prior to the applicability of the Sentencing Reform Act of 1984, a defendant convicted under
this statute and sentenced to life imprisonment could be paroled (see 18 U.S.C. § 4205(a)).
Because of the abolition of parole by that Act, the language of 18 U.S.C. 8 1111(b) (which was
not amended by the Act) appears on its face to provide a mandatory minimum sentence of life
imprisonment for this offense. Other provisions of the Act, however, classify this offense asa
Class A felony (see 18 U.S.C. 8§ 3559(a)(1)), for which aterm of imprisonment of any period of
time is authorized as an alternative to imprisonment for the duration of the defendant’ slife (see
18 U.S.C. 88 3559(h), 3581(b)(1), as amended); hence, the relevance of the discussion in
Application Note 1, supra, regarding circumstances in which a sentence less than life may be
appropriate for a conviction under this statute.”

The Commentary to 82A 1.1 captioned "Background" is amended by inserting the following additional
paragraph at the end:

" The maximum penalty authorized under 21 U.S.C. § 848(e) is death or life
imprisonment. If aterm of imprisonment isimposed, the statutorily required minimum termis
twenty years.".

The purpose of this amendment is to incorporate new first-degree murder offenses created by Section
7001 of the Anti-Drug Abuse Act of 1988 where the death penalty is not imposed. This amendment
also clarifies the existing commentary to this guideline. The effective date of this amendment is
November 1, 1989.
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Section 2A2.1 is amended in subsection (b)(2)(B) by deleting "a firearm or a dangerous weapon™ and
inserting in lieu thereof "a dangerous weapon (including a firearm)", and in subsection (b)(2)(C) by
deleting "a firearm or other dangerous weapon" and inserting in lieu thereof "a dangerous weapon
(including afirearm)”.

The purposes of this amendment are to clarify that a firearm is a type of dangerous weapon and to

remove theinconsistency in the language between specific offense characteristic subdivisions (b)(2)(B)
and (b)(2)(C). The effective date of thisamendment is November 1, 1989.

Section 2A2.1(b)(3) is amended by inserting the following additional subdivisions:

"(D) If thedegree of injury isbetween that specified in subdivisions (A) and (B), add 3 levels;
or

(E) If the degree of injury is between that specified in subdivisions (B) and (C), add 5
levels..

The Commentary to 82A2.1 captioned "Application Notes' is amended in the caption by deleting
"Notes" and inserting in lieu thereof "Note", and by deleting:

"2. If the degree of bodily injury falls between two injury categories, use of the intervening
level (i.e., interpolation) is appropriate.”

The purpose of this amendment is to provide intermediate adjustment levels for the degree of bodily

injury. The effective date of thisamendment is November 1, 1989.

Section 2A2.2 is amended in subsection (b)(2)(B) by deleting "afirearm or a dangerous weapon™ and
inserting in lieu thereof "a dangerous weapon (including a firearm)", and in subsection (b)(2)(C) by
deleting "a firearm or other dangerous weapon" and inserting in lieu thereof "a dangerous weapon
(including afirearm)”.

The purposes of this amendment are to clarify that a firearm is a type of dangerous weapon and to
remove theinconsistency in language between specific offense characteristic subdivisions (b)(2)(B) and
(b)(2)(C). The effective date of thisamendment is November 1, 1989.

Section 2A2.2(b)(3) is amended by inserting the following additional subdivisions:

"(D) If thedegreeof injury isbetween that specified in subdivisions (A) and (B), add 3 levels;
or

(E) If the degree of injury is between that specified in subdivisions (B) and (C), add 5
levels.™.

The Commentary to 82A2.2 captioned "Application Notes' is amended by deleting:
"3. If the degree of bodily injury falls between two injury categories, use of the intervening

level (i.e., interpolation) is appropriate.”,
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and by renumbering Note 4 as Note 3.
The purpose of this amendment is to provide intermediate adjustment levels for the degree of bodily

injury. The effective date of thisamendment is November 1, 1989.

Section 2A2.3(a)(1) is amended by deleting "striking, beating, or wounding" and inserting in lieu
thereof "physical contact, or if adangerousweapon (including afirearm) was possessed and its use was
threatened”.

The Commentary to 82A2.3 captioned "Application Notes' is amended by deleting:

"2. ‘Striking, beating, or wounding’ means conduct sufficient to violate 18 U.S.C.
§ 113(d).",

and inserting in lieu thereof:

"2. Definitions of ‘firearm’ and ‘dangerous weapon’ are found in the Commentary to
§1B1.1 (Application Instructions).”.

The Commentary to §2A2.3 captioned "Background” is amended by deleting the last sentence as
follows: "The distinction for striking, beating, or wounding reflects the statutory distinction found in
18 U.S.C. §113(d) and (e).".
The purpose of this amendment is to provide a clearer standard by replacing the phrase "striking,
wounding, or beating” (a statutory phrase dealing with a petty offense) with "physical contact." The
amendment also provides an enhanced offense level for the case in which a weapon is possessed and
its useisthreatened. The effective date of thisamendment is November 1, 1989.
The Commentary to 82A2.3 captioned " Statutory Provisions' isamended by deleting "113(d), 113(e),".
The purpose of this amendment is to delete references to petty offenses. The effective date of this
amendment is November 1, 1989.
The Commentary to 82A2.4 captioned "Application Notes' isamended in Note 1 by deleting the first
sentence as follows:

"Do not apply §3A1.2 (Official Victim).",

and by inserting the following additional sentence at the end:

"Therefore, do not apply 83A1.2 (Official Victim) unless subsection (c) requiresthe offenselevel
to be determined under §2A2.2 (Aggravated Assault).”.

The purpose of thisamendment isto clarify the commentary. The effective date of thisamendment
is November 1, 1989.
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90.

91.

Section 2A2.4(b)(1) is amended by deleting "striking, beating, or wounding", and inserting in lieu
thereof "physical contact, or if adangerousweapon (including afirearm) was possessed and its use was
threatened”.

The Commentary to 82A2.4 captioned "Application Notes' is amended by deleting:

"2. ‘Striking, beating, or wounding’ is discussed in the Commentary to §2A2.3 (Minor
Assault).”,

and inserting in lieu thereof:

"2. Definitions of ‘firearm’ and ‘dangerous weapon’ are found in the Commentary to
§1B1.1 (Application Instructions).”.

The purpose of this amendment is to provide a clearer standard by replacing the phrase "striking,
wounding, or beating” (a statutory phrase dealing with a petty offense) with "physical contact." The
amendment also provides an enhanced offense level for the case in which a weapon is possessed and
its useisthreatened. The effective date of thisamendment is November 1, 1989.
Section 2A3.1(b)(1) is amended by deleting:
"criminal sexua abuse was accomplished as defined in 18 U.S.C. § 2241",
and inserting in lieu thereof:
"offense was committed by the means set forth in 18 U.S.C. § 2241(a) or (b)".
The Commentary to 82A3.1 captioned "Application Notes' is amended in Note 2 by deleting:
"* Accomplished as defined in 18 U.S.C. § 2241’ means accomplished by force, threat, or other
means as defined in 18 U.S.C. § 2241(a) or (b) (i.e., by using force against that person; by
threatening or placing that other person”,

and inserting in lieu thereof:

"*The means set forth in 18 U.S.C. § 2241(a) or (b)’ are: by using force against the victim; by
threatening or placing the victim",

by deleting the parenthesis immediately before the period at the end of the Note, and by inserting the
following additional sentence at the end of the Note:

"This provision would apply, for example, where any dangerous weapon was used, brandished,
or displayed to intimidate the victim.".

The Commentary to 82A3.1 captioned "Background” is amended in the fifth sentence of the first
paragraph by deleting the comma immediately following "force" and inserting in lieu thereof a
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semicolon, and by deleting "kidnapping,” and inserting in lieu thereof "or kidnapping;"”, and in the last
sentence of the last paragraph by deleting "serious physical” and inserting in lieu thereof " permanent,
life-threatening, or serious bodily".

The purpose of this amendment isto clarify the guideline and commentary. The effective date of this
amendment is November 1, 1989.

Section 2A3.1(b)(4) is amended by inserting immediately before the period at the end of the sentence:
"; or (C) if the degree of injury is between that specified in subdivisions (A) and (B), increase by 3
levels'.

The purpose of this amendment is to provide an intermediate adjustment level for degree of bodily
injury. The effective date of thisamendment is November 1, 1989.

The Commentary to 82A 3.2 captioned " Statutory Provision” and "Background” isamended by deleting
"2243" wherever it appears and inserting in lieu thereof "2243(a)".

The Commentary to 82A3.2 captioned "Background” is amended by deleting "statutory rape, i.e.,"
immediately following "applies to", and by deleting "victim’s incapacity to give lawful consent” and
inserting in lieu thereof "age of the victim".

The purposes of this amendment are to clarify that the relevant factor is the age of the victim, and to
provide a more specific reference to the underlying statute. The effective date of thisamendment is
November 1, 1989.

Section 2A 3.3 isamended in thetitle by deleting " (Statutory Rape)" immediately following "aWard".

The Commentary to 82A3.3 captioned "Statutory Provision" is amended by deleting "8 2243" and
inserting in lieu thereof "8 2243(b)".

The purposes of this amendment are to delete inapt language from the title and to provide a more
specific reference to the underlying statute. The effective date of this amendment is November 1,
1989.

Chapter Two, Part A is amended by deleting 82A3.4 in entirety as follows:

"82A3.4. Abusive Sexua Contact or Attempt to Commit Abusive Sexual Contact

@ Base Offense Level: 6
(b) Specific Offense Characteristics
(@D} If the abusive sexual contact was accomplished as defined in
18 U.S.C. § 2241 (including, but not limited to, the use or

display of any dangerous weapon), increase by 9 levels.

2 If the abusive sexual contact was accomplished as defined in
18 U.S.C. § 2242, increase by 4 levels.
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Commentary

Statutory Provisions. 18 U.S.C. §§ 2244, 2245.

Application Notes:

1 ‘ Accomplished asdefined in 18 U.S.C. § 2241' means accomplished by force, threat, or
other means as defined in 18 U.S.C. § 2241(a) or (b) (i.e., by using force against that
person; by threatening or placing that other personinfear that any person will be subject
to death, serious bodily injury, or kidnapping; by rendering the victim unconscious; or
by administering by force or threat of force, or without the knowledge or permission of
the victim, a drug, intoxicant, or other similar substance and thereby substantially
impairing the ability of the victim to appraise or control conduct).

2. ‘ Accomplished as defined in 18 U.S.C. § 2242' means accomplished by threatening or
placing the victim in fear (other than by threatening or placing the victim in fear that
any person will be subjected to death, serious bodily injury, or kidnapping); or when the
victim is incapable of appraising the nature of the conduct or physically incapable of
declining participationin, or communicating unwillingnessto engagein, that sexual act.

Background: This section coversabusive sexual contact not amounting to criminal sexual abuse
(criminal sexual abuse is covered under §2A3.1-3.3). Enhancements are provided for the use
of force or threats. The maximum term of imprisonment authorized by statute for offenses
covered in this section isfive years (if accomplished asdefined in 18 U.S.C. § 2241), three years
(if accomplished as defined in 18 U.S.C. § 2242), and six months otherwise. The base offense
level applies to conduct that is consensual.”.

A replacement guideline with accompanying commentary is inserted as 82A3.4 (Abusive Sexual
Contact or Attempt to Commit Abusive Sexual Contact).

The purposes of the amendment are to make the offense levels under this guideline consistent with the
structure of related guidelines (882A3.1, 2A3.2, 2G1.2, 2G2.1, and 2G2.2) and to reflect the increased
maximum sentencesfor certain conduct covered by thisguideline. Theamendment increasesall offense
levels, but in particular provides enhanced punishment for victimization of minors and children. The
effective date of this amendment is November 1, 1989.

Section 2A4.1(b)(2) is amended by inserting immediately before the period at the end of the sentence:
"; or (C) if the degree of injury is between that specified in subdivisions (A) and (B), increase by 3
levels'.

The purpose of this amendment is to provide an intermediate adjustment level for the degree of bodily
injury. The effective date of thisamendment is November 1, 1989.
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The Commentary to 82A5.2 captioned "Application Note" is amended by deleting:

"Application Note:
1 If an assault occurred, apply the most analogous guideline from Part A, Subpart 2

(Assault) if the offense level under that guideline is greater.”.
The purpose of this amendment is to simplify the guideline by deleting redundant material. The
effective date of this amendment is November 1, 1989.
The Commentary to §2A5.3 captioned "Application Notes' isamended in Note 1 by deleting “that the
defendant is convicted of violating" and inserting in lieu thereof "of which the defendant is convicted”.
The purpose of thisamendment isto clarify the commentary. The effective date of thisamendment

is November 1, 1989.

Section 2B1.1(b)(1) is amended by deleting:

"Loss Increasein Level
(A) $100 or less no increase
(B) $101 - $1,000 add 1
(©) $1,001 - $2,000 add 2
(D) $2,001 - $5,000 add 3
(E) $5,001 - $10,000 add 4
(3] $10,001 - $20,000 add 5
(G) $20,001 - $50,000 add 6
(H) $50,001 - $100,000 add 7
0 $100,001 - $200,000 add 8
@) $200,001 - $500,000 add 9
(K) $500,001 - $1,000,000 add 10
(L) $1,000,001 - $2,000,000 add 11
(M) $2,000,001 - $5,000,000 add 12
(N) over $5,000,000 add 13",

and inserting in lieu thereof:

"Loss (Apply the Greatest) Increasein Level
(A) $100 or less no increase
(B) More than $100 add 1

©) More than $1,000 add 2

(D) More than $2,000 add 3

(E) More than $5,000 add 4

(3] More than $10,000 add 5

(G) More than $20,000 add 6

(H) More than $40,000 add 7

N More than $70,000 add 8

Q) More than $120,000 add 9
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(K) More than $200,000 add 10
L) More than $350,000 add 11
(M) More than $500,000 add 12
(N) More than $800,000 add 13
(0) More than $1,500,000 add 14
P More than $2,500,000 add 15
Q) More than $5,000,000 add 16
(R) More than $10,000,000 add 17
(S) More than $20,000,000 add 18
(T) More than $40,000,000 add 19
(L) More than $80,000,000 add 20.".

The purposes of this amendment are to conform the theft and fraud loss tables to the tax evasion table
in order to remove an unintended inconsistency between these tables in cases where the amount is
greater than $40,000, to increase the offense levelsfor larger lossesto provide additional deterrenceand
better reflect the seriousness of the conduct, and to eliminate minor gapsinthelosstable. Theeffective
date of this amendment is November 1, 1989.

Section 2B1.1(b)(6) is amended by deleting "organized criminal activity" and inserting in lieu thereof
"an organized scheme to steal vehicles or vehicle parts'.

The Commentary to 82B1.1 captioned "Application Notes' is amended by deleting:

"8. ‘Organized criminal activity’ refersto operations such as car theft ringsor ‘ chop shops,’
where the scope of the activity is clearly significant.”,

and inserting in lieu thereof:

"8. Subsection (b)(6), referring to an * organized scheme to steal vehicles or vehicle parts;’
provides an alternative minimum measure of loss in the case of an ongoing,
sophisticated operation such as an auto theft ring or ‘chop shop.” ‘Vehicles refersto
all forms of vehicles, including aircraft and watercraft.”.

The Commentary to §2B1.1 captioned "Background" is amended in the last paragraph by deleting:

"A minimum offense level of 14 isprovided for organized criminal activity, i.e., operations such
as car theft rings or ‘chop shops,” where the scope of the activity is clearly significant but
difficult to estimate. The guidelineis structured so that if reliable information enablesthe court
to estimate a volume of property loss that would result in a higher offense level, the higher
offense level would govern.”,

and inserting in lieu thereof:
"A minimum offense level of 14 isprovided for offensesinvolving an organized schemeto steal
vehiclesor vehicle parts. Typically, the scope of such activity is substantial (i.e., the value of the

stolen property, combined with an enhancement for * more than minimal planning’ would itself
result in an offense level of at least 14), but the value of the property is particularly difficult to
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ascertain in individual cases because the stolen property israpidly resold or otherwise disposed
of in the course of the offense. Therefore, the specific offense characteristic of ‘organized
scheme’ isused as an alternativeto ‘loss’ in setting the offense level.".
The purpose of this amendment is to clarify the coverage of a specific offense characteristic. The
effective date of this amendment is November 1, 1989.
The Commentary to §2B1.1 captioned "Background” is amended in the first paragraph by deleting
"85A1.1" and inserting in lieu thereof "Chapter Five, Part A".
The purpose of this amendment isto correct aclerical error. The effective date of this amendment
is November 1, 1989.
Section 2B1.2 is amended in the title by inserting ", Transporting, Transferring, Transmitting, or
Possessing” immediately after "Receiving".
Section 2B1.2(b)(3)(A) is amended by inserting "receiving and" immediately before "selling”.
The Commentary to 82B1.2 captioned "Application Notes' is amended by deleting:

"1. If the defendant is convicted of transporting stolen property, either §2B1.1 or this
guideline would apply, depending upon whether the defendant stole the property.”,

and by renumbering Notes 2 and 3 as Notes 1 and 2 respectively.

The purpose of thisamendment isto clarify the nature of the casesto which thisguideline applies. The
effective date of this amendment is November 1, 1989.

Section 2B1.2 is amended by renumbering subsection (b)(4) as (b)(5), and by inserting the following
new subsection (b)(4):

"(4) If the property included undelivered United States mail and the offense level as
determined above is less than level 6, increase to level 6.".

The Commentary to 82B1.2 captioned "Application Notes', as amended, is further amended by
inserting the following additional note:

"3. ‘Undelivered United States mail’ means mail that has not actually been received by the
addressee or his agent (e.q., it includes mail that isin the addressee’s mail box).".

The purpose of thisamendment isto add aspecific offense characteristic where stolen property involved
"undelivered mail" to conformto 82B1.1. Theeffectivedateof thisamendment isNovember 1, 1989.

Section 2B1.2(b)(5)[formerly (b)(4)] isamended by deleting "organized criminal activity” and inserting
in lieu thereof "an organized scheme to receive stolen vehicles or vehicle parts'.
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The Commentary to 82B1.2 captioned "Application Notes" is amended by inserting the following
additional note:

"4, Subsection (b)(5), referring to an ‘ organized schemeto receive stolen vehicles or vehicle
parts,” provides an alternative minimum measure of loss in the case of an ongoing,
sophisticated operation such as an auto theft ring or * chop shop.” *Vehicles' refersto all
forms of vehicles, including aircraft and watercraft. See Commentary to §2B1.1
(Larceny, Embezzlement, and Other Forms of Theft).".

The purpose of this amendment is to clarify the coverage of a specific offense characteristic. The
effective date of this amendment is November 1, 1989.

Section 2B2.1(b)(2) is amended by deleting:

"Loss Increasein Level

(A)  $2,500o0r less no increase
(B)  $2,501 - $10,000 add 1

(C)  $10,001 - $50,000 add 2

(D)  $50,001 - $250,000 add 3

(E)  $250,001 - $1,000,000 add 4

(F)  $1,000,001 - $5,000,000 add 5

(G)  more than $5,000,000 add 6",

and inserting in lieu thereof:

"Loss (Apply the Greatest) Increasein Level

(A)  $2,500o0r less no increase
(B) More than $2,500 add 1

(C)  Morethan $10,000 add 2

(D)  Morethan $50,000 add 3

(E)  Morethan $250,000 add 4

(3] More than $800,000 add 5

(G)  Morethan $1,500,000 add 6

(H)  Morethan $2,500,000 add 7

() Morethan $5,000,000 add 8.".

The purposes of thisamendment areto eliminate minor gapsin thelosstable and to conform the offense
levelsfor larger losses to the amended losstable at §2B1.1. The effective date of thisamendment is
November 1, 1989.

Section 2B2.1(b)(4) isamended by deleting "afirearm or other dangerousweapon” and insertinginlieu
thereof "a dangerous weapon (including a firearm)”.
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The Commentary to 82B2.1 captioned "Application Notes' is amended in Note 4 by deleting "with
respect to a firearm or other dangerous weapon" and inserting in lieu thereof "to possession of a
dangerous weapon (including a firearm) that was".

The purpose of this amendment isto clarify the guideline and commentary. The effective date of this
amendment is November 1, 1989.

Section 2B2.2(b)(4) isamended by deleting "afirearm or other dangerousweapon” and insertinginlieu
thereof "a dangerous weapon (including a firearm)”.

The Commentary to 82B2.2 captioned "Application Notes' is amended in Note 4 by deleting "with
respect to afirearm", and inserting in lieu thereof "to possession of a dangerous weapon (including a
firearm) that was".

The purpose of this amendment is to clarify the guideline and commentary. The effective date of this
amendment is November 1, 1989.

Section 2B2.3(b)(2) isamended by deleting "afirearm or other dangerousweapon” and insertinginlieu
thereof "a dangerous weapon (including a firearm)”.

The purpose of this amendment isto clarify the guideline. The effective date of thisamendment is
November 1, 1989.

Section 2B2.3(b) isamended by deleting " Characteristic' and inserting in lieu thereof " Characteristics'.
The Commentary to 82B2.3 captioned " Statutory Provisions' is amended by deleting "Provisions' and
inserting in lieu thereof "Provision”, and by deleting "18 U.S.C. 88 1382, 1854" and inserting in lieu
thereof "42 U.S.C. § 7270b".

The purposes of this amendment are to correct aclerical error, to delete a reference to a petty offense
and an incorrect statutory reference, and to insert an additional statutory reference. The effective date
of thisamendment is November 1, 1989.

Section 2B3.1(a) is amended by deleting "18" and inserting in lieu thereof "20".

Section 2B3.1(b) is amended by deleting subdivisions (1) and (2) as follows:

"(1)  If theloss exceeded $2,500, increase the offense level as follows:

Loss Increasein Level
(A) $2,500 or less no increase
(B) $2,501 - $10,000 add 1
(© $10,001 - $50,000 add 2
(D)  $50,001 - $250,000 add 3
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(E)  $250,001 - $1,000,000 add 4
(F)  $1,000,001 - $5,000,000 add 5
(G) more than $5,000,000 add 6

Treat the loss for afinancial institution or post office as at least $5,000.

(A) If afirearm was discharged increase by 5 levels; (B) if afirearm or a dangerous
weapon was otherwise used, increase by 4 levels; (C) if afirearm or other dangerous
weapon was brandished, displayed or possessed, increase by 3 levels.”,

and inserting in lieu thereof:

"(2)

2

If the offense involved robbery or attempted robbery of the property of a financia
institution or post office, increase by 2 levels.

(A) If a firearm was discharged, increase by 5 levels, (B) if adangerous weapon
(including a firearm) was otherwise used, increase by 4 levels, (C) if a dangerous
weapon (including a firearm) was brandished, displayed, or possessed, increase by 3
levels; or (D) if an express threat of death was made, increase by 2 levels.”,

and by inserting the following additional subdivision:

"(6)

If the loss exceeded $10,000, increase the offense level as follows:

Loss (Apply the Greatest) Increasein Level
(A)  $10,000 or less no increase

(B) More than $10,000 add 1

(© More than $50,000 add 2

(D) More than $250,000 add 3

(E) More than $800,000 add 4

(3] More than $1,500,000 add 5

(G) More than $2,500,000 add 6

(H) More than $5,000,000 add 7.".

The Commentary to 82B3.1 captioned "Application Notes' is amended by deleting:

"2.

Pursuant to the last sentence of §2B3.1(b)(1), robbery or attempted robbery of abank or
post office results in a minimum one-level enhancement. There is no special
enhancement for banks and post offices if the loss exceeds $10,000, however.",

and inserting in lieu thereof:

"2.

When an object that appeared to be a dangerous weapon was brandished, displayed, or
possessed, treat the object as a dangerous weapon for the purposes of subsection

(b)(2)(C).".
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The Commentary to §2B3.1 captioned "Application Notes" is amended by inserting the following
additional note:

"8. An ‘express threat of death,” as used in subsection (b)(2)(D), may bein the form of an
oral or written statement, act, gesture, or combination thereof. For example, an oral or
written demand using words such as ‘ Give me the money or | will kill you’, *Give me
the money or | will pull the pin on the grenade | have in my pocket’, ‘Give me the
money or | will shoot you', * Give me your money or el se (where the defendant draws his
hand across his throat in a slashing motion)’, or * Give me the money or you are dead’
would constitute an express threat of death. The court should consider that the intent
of the underlying provision is to provide an increased offense level for casesin which
the offender(s) engaged in conduct that would instill in a reasonable person, who is a
victim of the offense, significantly greater fear than that necessary to constitute an
element of the offense of robbery.”.

The Commentary to §2B3.1 captioned "Background" is amended in the first paragraph by deleting the
third sentence as follows:

"Banks and post offices carry a minimum 1 level enhancement for property loss because such
institutions generally have more cash readily available, and whether the defendant obtains more
or lessthan $2,500 is largely fortuitous.".

The purposes of this amendment are to increase the offense level for robbery to better reflect the
seriousness of the offense and past practice, to provide an increased enhancement for the robbery of the
property of afinancial institution or post office, to provide an enhancement for an express threat of
death, and to provide that an object that appeared to be a dangerous weapon is to be treated as a
dangerous weapon for the purposes of subsection (b)(2)(C). The effective date of thisamendment is
November 1, 1989.

Section 2B3.1(b)(3) is amended by inserting the following additional subdivisions:

"(D) If thedegree of injury isbetween that specified in subdivisions (A) and (B), add 3 levels;
or

(E) If the degree of injury is between that specified in subdivisions (B) and (C), add 5
levels.™.

The Commentary to 82B3.1 captioned "Application Notes' is amended by deleting:

"4, If the degree of bodily injury falls between two injury categories, use of the intervening
level (i.e., interpolation) is appropriate.”,

and by renumbering Notes 5-8 as 4-7, respectively.

The purpose of this amendment is to provide intermediate adjustment levels for the degree of bodily
injury. The effective date of thisamendment is November 1, 1989.

Section 2B3.2 is amended in subsection (b)(2)(B) by deleting "afirearm or a dangerous weapon" and

inserting in lieu thereof "a dangerous weapon (including a firearm)", and in subsection (b)(2)(C) by
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deleting "a firearm or other dangerous weapon™ and inserting in lieu thereof "a dangerous weapon
(including afirearm)”.

The purposes of this amendment are to clarify that a firearm is a type of dangerous weapon and to
remove theinconsistency in language between specific offense characteristic subdivisions (b)(2)(B) and
(b)(2)(C). The effective date of thisamendment is November 1, 1989.

Section 2B3.2(b)(3) is amended by inserting the following additional subdivisions:

"(D) If thedegree of injury isbetween that specified in subdivisions (A) and (B), add 3 levels;
or

(E) If the degree of injury is between that specified in subdivisions (B) and (C), add 5
levels.™.

The Commentary to 82B3.2 captioned "Application Notes' is amended by deleting:

"4, If the degree of bodily injury falls between two injury categories, use of the intervening
level (i.e., interpolation) is appropriate.”,

and by renumbering Notes 5 and 6 as 4 and 5, respectively.

The purpose of this amendment is to provide intermediate adjustment levels for the degree of bodily
injury. The effective date of thisamendment is November 1, 1989.

Section 2B3.3(b) isamended by deleting " Characteristics' and inserting in lieu thereof "Characteristic”.

The purpose of this amendment isto correct aclerical error. The effective date of this amendment
is November 1, 1989.

Section 2B5.1 is amended in the title by inserting "Bearer" immediately before "Obligations'.

The Commentary to §2B5.1 captioned "Application Notes' is amended by renumbering Note 2 as Note
3, and by inserting the following new note 2:

"2. ‘Counterfeit,” as used in this section, means an instrument that purports to be genuine
but is not, because it has been falsely made or manufactured in its entirety. Offenses
involving genuine instruments that have been altered are covered under §2B5.2.".

The Commentary to §2B5.1 captioned "Application Notes' is amended in the renumbered Note 3 by
deleting ", paste corners of notes on notes of a different denomination,” immediately before "or
otherwise produce”.

The purpose of this amendment is to clarify the coverage and operation of this guideline. The
amendment revises the title of 82B5.1 to make the coverage of the guideline clear from the title, and
adopts the definition of "counterfeit” used in 18 U.S.C. § 513. "Altered" obligations (e.g., the corner
of anote of one denomination pasted on a note of a different denomination) are covered under §2B5.2.
The effective date of thisamendment is November 1, 1989.
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116.

117.

118.

119.

Section 2B5.2 isamended in thetitle by inserting "Altered or" immediately following "Involving" and
by inserting "Counterfeit Bearer" immediately following "Other than".

The purpose of thisamendment isto clarify the coverage of thisguideline. The effective date of this
amendment is November 1, 1989.

Section 2B6.1(b) isamended by renumbering subsection (b)(2) as(b)(3) and inserting thefollowing new
subsection (b)(2):

"(2)  If thedefendant wasin the business of receiving and selling stolen property, increase by
2 levels.".

The purpose of this amendment is to resolve an inconsistency between this section and §2B1.2 created
by the lack of an enhancement in this section for a person in the business of selling stolen property.
This amendment eliminates this inconsistency by adding a 2-level increase if the defendant wasin the
business of selling stolen property. Two levels rather than four levels is the applicable increase to
conform to 82B1.2 because the base offense level of §2B6.1 already incorporates the adjustment for
more than minimal planning. The effective date of this amendment is November 1, 1989.

Section 2B6.1(b)(3)[formerly (b)(2)] isamended by deleting "organized criminal activity” and inserting
in lieu thereof "an organized scheme to steal vehicles or vehicle parts, or to receive stolen vehicles or
vehicle parts'.

The Commentary to 82B6.1 captioned "Application Note" is amended by deleting:

"1. See Commentary to §2B1.1 (Larceny, Embezzlement, and other Forms of Theft)
regarding the adjustment in subsection (b)(2) for organized criminal activity, such ascar
theft rings and ‘ chop shop’ operations.”,

and inserting in lieu thereof:

"1. Subsection (b)(3), referring to an ‘ organized scheme to steal vehicles or vehicle parts,
or to receive stolen vehiclesor vehicle parts,” provides an alternative minimum measure
of loss in the case of an ongoing, sophisticated operation such as an auto theft ring or
‘chopshop.” ‘Vehicles' refersto all formsof vehicles, including aircraft and watercraft.
See Commentary to 82B1.1 (Larceny, Embezzlement, and Other Forms of Theft).".

The purpose of this amendment is to clarify the coverage of a specific offense characteristic. The
effective date of this amendment is November 1, 1989.

Section 2B6.1(b) isamended by deleting " Characteristic' and inserting in lieu thereof " Characteristics'.

The Commentary to 82B6.1 captioned " Statutory Provisions' and "Background” isamended by deleting
"2320" wherever it appears and inserting in lieu thereof in each instance "2321".

The purpose of thisamendment isto correct clerical errors. The effective date of thisamendment is
November 1, 1989.
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120.

121.

Section 2C1.1(b)(1) is amended by deleting "action received" and inserting in lieu thereof "benefit
received, or to be received,".

The Commentary to 82C1.1 captioned "Application Notes' is amended in Note 2 in the first sentence
by deleting "action received" and inserting in lieu thereof "benefit received, or to be received,”, and by
deleting "action (i.e., benefit or favor)" and inserting in lieu thereof "benefit”; in the second sentence
by deleting "action received in return” and inserting in lieu thereof "benefit received or to be received”,
and by deleting "such action" and inserting in lieu thereof "such benefit"; and in the third sentence by
deleting "action" and inserting in lieu thereof "benefit".
The purpose of this amendment isto clarify the guideline and commentary. The effective date of this
amendment is November 1, 1989.
Section 2C1.1(b) is amended by deleting "(1)" and "(2)" and inserting in lieu thereof "(A)" and "(B)"
respectively; and by deleting "Apply the greater” and inserting in lieu thereof:

"(1) If the offense involved more than one bribe, increase by 2 levels.

2 (If more than one applies, use the greater):".

The Commentary to 82C1.1 captioned "Application Notes' is amended by deleting the text of Note 6
asfollows:

"When multiple counts are involved, each bribeis to be treated as a separate, unrelated offense
not subject to §3D1.2(d) or 83D1.3(b). Instead, apply 83D1.4. However, if a defendant makes
several payments as part of a single bribe, that is to be treated as a single bribery offense
involving the total amount of the bribe.",

and inserting in lieu thereof:
"Related payments that, in essence, constitute a single bribe (e.q., a number of installment
payments for a single action) are to be treated as a single bribe, even if charged in separate

counts.".

Section 2C1.2(b) is amended by deleting "(1)" and "(2)" and inserting in lieu thereof "(A)" and "(B)"
respectively; and by deleting "Apply the greater” and inserting in lieu thereof:

"(1) If the offense involved more than one gratuity, increase by 2 levels.
2 (If more than one applies, use the greater):".

The Commentary to 82C1.2 captioned "Application Notes' is amended by deleting the text of Note 4
asfollows:

"When multiple counts of receiving a gratuity are involved, each count is to be treated as a
separate, unrelated offense not subject to 83D1.2(d) or 83D1.3(b). Instead, apply §3D1.4.",

and inserting in lieu thereof:

"Related payments that, in essence, constitute a single gratuity (e.q., separate payments for
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122.

airfare and hotel for asingle vacation trip) are to be treated as a single gratuity, even if charged
in separate counts.”.

Section 3D1.2(d) is amended in the listing of offense sections in the third paragraph by deleting
"82C1.1,", and in thelisting of offense sectionsin the second paragraph by inserting in order by section
number "882C1.1, 2C1.2;".

The Introductory Commentary to Chapter Three, Part D, isamended in the fifth paragraph by deleting
", robbery, and bribery" and inserting in lieu thereof "and robbery”, and in the seventh paragraph by
deleting ", robbery, or bribery" and inserting in lieu thereof "or robbery"”.

Under the current bribery guideline, there is no enhancement for repeated instances of bribery if the
conduct involves the same course of conduct or common scheme or plan and the same victim (as
frequently is the case where the government is the victim) because such cases are grouped under
§3D1.2(b). In contrast, the fraud and theft guidelines generally provide a 2-level increase in cases of
repeated instances under the second prong of the "more than minimal planning” definition.

Unlikethe theft and fraud guidelines, it is arguable that the value of any bribe that was part of the same
course of conduct or a common scheme or plan as the offense of conviction, but not included in the
count of conviction, is excluded from consideration. Thisis because §1B1.3(a)(2), which authorizes
consideration of conduct not expressly included in the offense of conviction but part of the same course
of conduct or common scheme or plan, applies only to offenses grouped under 83D1.2(d). Thus, if the
defendant pleads to one count of a bribery offense involving one $10,000 bribe in satisfaction of a 15
count indictment involving an additional $80,000 in separate bribes that were part of the same course
of conduct, the current bribery guideline, unlike the theft and fraud guidelines, would not take into
account the additional $80,000, and there would be no increase for repeated instances.

The current guideline may also create various anomalies because the multiple count rule (which applies
only where the offenses are not grouped under 83D1.2(b)) increases the offense level differently than
the monetary table. For example, an elected public official who takes three unrelated $200 bribes has
an offense level of 21; the same defendant who took two unrelated $500,000 bribes would have an
offense level of 20.

The purpose of this amendment is to address the above noted issues. A specific offense characteristic
is added to provide a 2-level increase where the offense involved more than one bribe or gratuity. In
addition, such offenses will be grouped under §3D1.2(d) which allows for aggregation of the amount
of the bribesfrom the same course of conduct or common scheme or plan under §1B1.3(a)(2) (asin theft
and fraud offenses). The effective date of thisamendment is November 1, 1989.

The Commentary to §2C1.1 captioned "Background” is amended in the eighth paragraph by deleting
"extortions, conspiracies, and attempts” and insertinginlieuthereof "extortion, or attempted extortion,".
The purpose of thisamendment isto correct atechnical error. This section expressly covers extortion

and attempted extortion; conspiracy is covered through the operation of §2X1.1. The effective date
of thisamendment is November 1, 1989.
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123. Section 2D1.1(a) is amended by deleting:
"(a) BaseOffenseLevd:

(@D} 43, for an offense that results in death or serious bodily injury with a prior
conviction for asimilar drug offense; or

2 38, for an offense that results in death or serious bodily injury and involved
controlled substances (except Schedulelll, IV, and V controlled substances and
lessthan: (A) fifty kilograms of marihuana, (B) ten kilograms of hashish, and
(C) one kilogram of hashish oil); or

3 For any other offense, the base offense level is the level specified in the Drug
Quantity Table below.",

and inserting in lieu thereof:
"(@) Base Offense Level (Apply the greatest):

(@D} 43, if the defendant is convicted under 21 U.S.C. § 841(b)(1)(A), (b)(1)(B), or
(b)(1)(C), or 21 U.S.C. § 960(b)(1), (b)(2), or (b)(3), and the offense of
conviction establishes that death or serious bodily injury resulted from the use
of the substance and that the defendant committed the offense after one or more
prior convictions for asimilar offense; or

2 38, if the defendant is convicted under 21 U.S.C. § 841(b)(1)(A), (b)(1)(B), or
(b)(D)(C), or 21 U.S.C. § 960(b)(1), (b)(2), or (b)(3), and the offense of
conviction establishes that death or serious bodily injury resulted from the use
of the substance; or

3 the offense level specified in the Drug Quantity Table set forth in subsection (c)
below.".

The Commentary to 82D1.1 captioned "Application Notes' isamended in Note 1 by deleting"* Similar
drug offense’ asused in §2D1.1(a)(1) means a prior conviction as described in 21 U.S.C. 88 841(b) or
962(b).", and inserting in lieu thereof "*Mixture or substance’ as used in this guideline has the same
meaning asin 21 U.S.C. § 841.".

The purpose of this amendment is to provide that subsections (a)(1) and (a)(2) apply only in the case
of aconviction under circumstances specified in the statutes cited. The amendment also clarifies that
the term "mixture or substance”" has the same meaning asit has in the statute. The effective date of
this amendment is November 1, 1989.

124. Section 2D1.1(b) is amended by deleting "afirearm or other dangerous weapon" and inserting in lieu
thereof "a dangerous weapon (including a firearm)”.
The purpose of the amendment isto clarify the guideline. The effective date of this amendment is
November 1, 1989.

125. Section 2D1.1 isamended by deleting the "Drug Quantity Table" inits entirety, including the title and
footnotes, as follows:
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"DRUG QUANTITY TABLE

Controlled Substances and Quantity* Base Offense Level

10 KG Heroin or equivalent Schedule | or Il Opiates, 50 KG Cocaine or equivalent Schedule | or Level 36
Il Stimulants, 500 G Cocaine Base, 10 KG PCP or 1 KG Pure PCP, 100 G LSD or equivalent
Schedulel or Il Hallucinogens, 4 KG Fentanyl or 1 KG Fentanyl Analogue, 10,000 KG Marihuana,
100,000 Marihuana Plants, 2000 KG Hashish, 200 KG Hashish Oil (or more of any of the above)

3-9.9 KG Heroin or equivalent Schedule | or Il Opiates, 15-49.9 KG Cocaine or equivalent Level 34
Schedulel or | Stimulants, 150-499 G Cocaine Base, 3-9.9 KG PCP or 300-999 G Pure PCP, 30-

99 G LSD or equivalent Schedule | or Il Hallucinogens, 1.2-3.9 KG Fentanyl or 300-999 G

Fentanyl Analogue, 3000-9999 KG Marihuana, 30,000-99,999 Marihuana Plants, 600-1999 KG

Hashish, 60-199 KG Hashish Qil

1-2.9 KG Heroin or equivalent Schedule | or Il Opiates, 5-14.9 KG Cocaine or equivalent Level 32**
Schedule | or Il Stimulants, 50-149 G Cocaine Base, 1-2.9 KG PCP or 100-299 G Pure PCP, 10-

29 G LSD or equivalent Schedulel or Il Hallucinogens, .4-1.1 KG Fentanyl or 100-299 G Fentanyl

Analogue, 1000-2999 K G Marihuana, 10,000-29,999 MarihuanaPlants, 200-599 K G Hashi sh, 20-

59.9 KG Hashish Qil

700-999 G Heroin or equivalent Schedule | or Il Opiates, 3.5-4.9 KG Cocaine or equivalent Level 30
Schedulel or Il Stimulants, 35-49 G Cocaine Base, 700-999 G PCP or 70-99 G Pure PCP, 7-9.9 G

LSD or equivalent Schedule | or Il Hallucinogens, 280-399 G Fentanyl or 70-99 G Fentanyl

Analogue, 700-999 KG Marihuana, 7000-9999 Marihuana Plants, 140-199 KG Hashish, 14-19.9

K G Hashish Qil

400-699 G Heroin or equivalent Schedule | or Il Opiates, 2-3.4 KG Cocaine or equivalent Level 28
Schedule | or I Stimulants, 20-34.9 G Cocaine Base, 400-699 G PCP or 40-69 G Pure PCP, 4-

6.9 G LSD or equivalent Schedule| or Il Hallucinogens, 160-279 G Fentanyl or 40-69 G Fentany!

Analogue, 400-699 KG Marihuana, 4000-6999 Marihuana Plants, 80-139 KG Hashish, 8.0-13.9

K G Hashish Qil

100-399 G Heroin or equivalent Schedule | or Il Opiates, .5-1.9 KG Cocaine or equivalent Level 26**
Schedulel or I Stimulants, 5-19 G Cocaine Base, 100-399 G PCP or 10-39 G Pure PCP, 1-3.9G

LSD or equivalent Schedule | or Il Hallucinogens, 40-159 G Fentanyl or 10-39 G Fentanyl

Analogue, 100-399 KG Marihuana, 1000-3999 MarihuanaPlants, 20-79 KG Hashish, 2.0-7.9KG

Hashish Qil

80-99 G Heroin or equivalent Schedulel or |1 Opiates, 400-499 G Cocaine or equivaent Schedulel Level 24
or Il Stimulants, 4-4.9 G Cocaine Base, 80-99 G PCP or 8-9.9 G Pure PCP, 800-999 MG L SD or

equivalent Schedule | or |1 Hallucinogens, 32-39 G Fentanyl or 8-9.9 G Fentanyl Analogue, 80-

99 KG Marihuana, 800-999 Marihuana Plants, 16-19.9 KG Hashish, 1.6-1.9 KG Hashish Oil

60-79 G Heroin or equivaent Schedulel or | Opiates, 300-399 G Cocaine or equivalent Schedulel Level 22
or Il Stimulants, 3-3.9 G Cocaine Base, 60-79 G PCP or 6-7.9 G Pure PCP, 600 -799 MG L SD or

equivalent Schedule| or Il Hallucinogens, 24-31.9 G Fentanyl or 6-7.9 G Fentanyl Analogue, 60-

79 KG Marihuana, 600-799 Marihuana Plants, 12-15.9 KG Hashish, 1.2-1.5 KG Hashish Oil

40-59 G Heroin or equivalent Schedulel or |1 Opiates, 200-299 G Cocaine or equivaent Schedulel Level 20
or |l Stimulants, 2-2.9 G Cocaine Base, 40-59 G PCP or 4-5.9 G Pure PCP, 400-599 MG LSD or

equivalent Schedule| or Il Hallucinogens, 16-23.9 G Fentanyl or 4-5.9 G Fentanyl Analogue, 40-

59 KG Marihuana, 400-599 MarihuanaPlants, 8-11.9 KG Hashish, .8-1.1 KG Hashish Oil, 20K G+

Schedule 11 or other Schedule | or 11 controlled substances

20-39 G Heroin or equivaent Schedulel or |1 Opiates, 100-199 G Cocaine or equivalent Schedulel Level 18
or Il Stimulants, 1-1.9 G Cocaine Base, 20-39 G PCP or 2-3.9 G Pure PCP, 200-399 MG LSD or

equivalent Schedule | or |1 Hallucinogens, 8-15.9 G Fentanyl or 2-3.9 G Fentanyl Analogue, 20-

39 KG Marihuana, 200-399 Marihuana Plants, 5-7.9 KG Hashish, 500-799 G Hashish Qil, 10-

19 KG Schedule 11 or other Schedule or 11 controlled substances

10-19 G Heroin or equivalent Schedule | or |1 Opiates, 50-99 G Cocaine or equivalent Schedule | Level 16
or |l Stimulants, 500-999 MG Cocaine Base, 10-19.9 G PCP or 1-1.9 G Pure PCP, 100-199 MG

L SD or equivalent Schedulel or || Hallucinogens, 4-7.9 G Fentanyl or 1-1.9 G Fentanyl Analogue,

10-19 KG Marihuana, 100-199 Marihuana Plants, 2-4.9 KG Hashish, 200-499 G Hashish Oil, 5-

9.9 KG Schedule 11 or other Schedule | or Il controlled substances

5-9.9 G Heroin or equivalent Schedule or Il Opiates, 25-49 G Cocaine or equivalent Schedule | Level 14
or I Stimulants, 250-499 MG Cocaine Base, 5-9.9 G PCP or 500-999 MG Pure PCP, 50-99 MG

LSD or equivaent Schedule | or I Hallucinogens, 2-3.9 G Fentanyl or .5-.9 G Fentanyl Anaogue,

5-9.9 KG Marihuana, 50-99 Marihuana Plants, 1-1.9 KG Hashish, 100-199 G Hashish Qil, 2.5-

4.9 KG Schedulell or other Schedule | or 11 controlled substances
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Less than the following: 5 G Heroin or equivalent Schedule | or |l Opiates, 25 G Cocaine or Level 12
equivaent Schedule | or Il Stimulants, 250 MG Cocaine Base, 5 G PCP or 500 MG Pure PCP,
50 MG LSD or equivalent Schedule | or 11 Hallucinogens, 2 G Fentanyl or 500 MG Fentanyl
Analogue; 2.5-4.9 KG Marihuana, 25-49 Marihuana Plants, 500-999 G Hashish, 50-99 G Hashish
Oil, 1.25-2.4 KG Schedulelll or other Schedule| or |1 controlled substances, 20 KG+ Schedule IV

1-2.4 KG Marihuana, 10-24 Marihuana Plants, 200-499 G Hashish, 20-49 G Hashish Qil, .50- Level 10
1.24 KG Schedule 11 or other Schedule or |1 controlled substances, 8-19 KG Schedule IV

250-999 G Marihuana, 3-9 MarihuanaPlants, 50-199 G Hashish, 10-19 G Hashish Oil, 125-449 G Level 8
Schedule 11 or other Schedule | or 11 controlled substances, 2-7.9 KG Schedule 1V, 20 KG+

Schedule V

Lessthan thefollowing: 250 G Marihuana, 3 Marihuana Plants, 50 G Hashish, 10 G Hashish Qil, Level 6
125 G Schedule 11 or other Schedule | or 11 controlled substances, 2 KG Schedule 1V, 20 KG

Schedule V

* The scaleamountsfor al controlled substancesrefer to the total weight of the controlled substance. Consistent with
the provisions of the Anti-Drug Abuse Act, if any mixture of a compound contains any detectable amount of a controlled
substance, the entire amount of the mixture or compound shall be considered in measuring the quantity. If a mixture or
compound contains a detectable amount of more than one controlled substance, the most serious controlled substance shall
determine the categorization of the entire quantity.

*x Statute specifies amandatory minimum sentence.”,

and inserting in lieu thereof:

"(c) DRUG QUANTITY TABLE
Controlled Substances and Quantity* Base Offense Level

0] 300 KG or more of Heroin Level 42

or the equivalent amount of other Schedule | or |1 Opiates);
500 KG or more of Cocaine

or the equivalent amount of other Schedule | or |1 Stimulants);
5 KG or more of Cocaine Basg;

300 KG or more of PCP, or 30 KG or more of Pure PCP;

300 KG or more of Methamphetamine, or 30 KG or more of Pure

Methamphetamine;

3 KG or moreof LSD
or the equivalent amount of other Schedule | or |1 Hallucinogens);
20 KG or more of Fentanyl;

30 KG or more of a Fentanyl Analogue;

300,000 KG or more of Marihuana;

60,000 KG or more of Hashish;

6,000 KG or more of Hashish Qil.

) At least 100 KG but less than 300 KG of Heroin Level 40
or the equivalent amount of other Schedule | or |1 Opiates);
t least 500 KG but less than 1500 KG of Cocaine
or the equivalent amount of other Schedule | or |1 Stimulants);
t least 5 KG but less than 15 KG of Cocaine Base;
Afté%wéggKG but less than 300 KG of PCP, or at least 10 KG but lessthan 30 KG
of Pure :
At least 100 KG but lessthan 300 KG of Methamphetamine, or at least 10 KG but less
than 30 KG of Pure Methamphetamine;
Atleast 1 KG but lessthan 3KG of LSD
or the equivalent amount of other Schedule | or |1 Hallucinogens);
t least 40 KG but less than 120 KG of Fentanyl;
At least 10 KG but less than 30 KG of a Fentanyl Analogue;
At least 100,000 KG but less than 300,000 KG of Marihuana;
At least 20,000 KG but |ess than 60,000 KG of Hashish;
At least 2,000 KG but |ess than 6,000 KG of Hashish Qil.

3) At least 30 KG but lessthan 100 KG of Heroin _ Level 38
X)r the equivalent amount of other Schedule or |1 Opiates);
t least 150 KG but less than 500 KG of Cocaine
(or the equivalent amount of other Schedule | or Il Stimulants);
Atleast 1.5 KG but lessthan 5 KG of Cocaine Basg;
étj Ie?c?ﬁo KG but lessthan 100 KG of PCP, or at least 3 KG but lessthan 10 KG of
re ;
At least 30 KG but less than 100 KG of Methamphetamine, or at least 3 KG but less
than 10 KG of Pure Methamphetamine;
At least 300 G but lessthan 1 KG of LSD )
X)r the equivalent amount of other Schedule | or Il Hallucinogens);
t least 12 KG but less than 40 KG of Fentanyl;
At least 3 KG but lessthan 10 KG of a Fentanyl Analogue;
At least 30,000 KG but less than 100,000 KG of Marihuana;
At least 6,000 KG but less than 20,000 KG of Hashish;
At least 600 KG but |ess than 2,000 KG of Hashish Oil.
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4 At least 10 KG but less than 30 KG of Heroin Level 36
or the equivalent amount of other Schedule | or |1 Opiates);
t least 50 KG but less than 150 KG of Cocaine
or the equivalent amount of other Schedule | or |l Stimulants);
t least 500 G but less than 1.5 KG of Cocaine Base;
At least 10 KG but less than 30 KG of PCP, or at least 1 KG but
lessthan 3 KG of Pure PCP;
At least 10 KG but less than 30 KG of Methamphetamine, or at least 1 KG but less
than 3 KG of Pure Methamphetamine;
At least 100 G but lessthan 300 G of LSD
or the equivalent amount of other Schedule | or |1 Hallucinogens);
tleast 4 KG but lessthan 12 KG of Fentanyl;
Atleast 1 KG but lessthan 3 KG of aFentanyl Analogue;
At least 10,000 KG but less than 30,000 KG of Marihuana;
At least 2,000 KG but |ess than 6,000 KG of Hashish;
At least 200 KG but less than 600 KG of Hashish Qil.

(5) At least 3KG but lessthan 10 KG of Heroin _ Level 34
X)r the equivalent amount of other Schedule | or |1 Opiates);
t least 15 KG but less than 50 KG of Cocaine
(or the equivalent amount of other Schedule | or Il Stimulants);
At least 150 G but less than 500 G of Cocaine Base;
Atleast 3KG but lessthan 10 KG of PCP, or at least 300 G but lessthan 1 KG of Pure

PCP;
Atleast 3K G but lessthan 10 KG of Methamphetamine, or at least 300 G but lessthan
1 KG of Pure Methamphetamine;
At least 30 G but less than 100 G of LSD )
X)r the equivalent amount of other Schedule | or Il Hallucinogens);
tleast 1.2 KG but lessthan 4 KG of Fentanyl;
At least 300 G but lessthan 1 KG of a Fentanyl Analogue;
At least 3,000 KG but less than 10,000 KG of Marihuana;
At least 600 KG but less than 2,000 KG of Hashish;
At least 60 KG but less than 200 KG of Hashish Qil.

(6) Atleast 1 KG but lessthan 3 KG of Heroin Level 32
or the equivalent amount of other Schedule | or |1 Opiates);
t least 5 KG but less than 15 KG of Cocaine
or the equivalent amount of other Schedule | or Il Stimulants);
t least 50 G but less than 150 G of Cocaine Base;
étclpem 1 KG but lessthan 3K G of PCP, or at least 100 G but lessthan 300 G of Pure
Atleast 1 KG but lessthan 3 KG of Methamphetamine, or at least 100 G but lessthan
300 G of Pure Methamphetamine;
At least 10 G but lessthan 30 G of LSD
(or the equivalent amount of other Schedule | or |1 Hallucinogens);
At least 400 G but lessthan 1.2 KG of Fentanyl;
At least 100 G but less than 300 G of a Fentanyl Analogue;
At least 1,000 KG but less than 3,000 KG of Marihuana;
At least 200 KG but less than 600 KG of Hashish;
At least 20 KG but |ess than 60 KG of Hashish Oil.

) At least 700 G but lessthan 1 KG of Heroin Level 30
(or the equivalent amount of other Schedule | or || Opiates);
At least 3.5 KG but lessthan 5 KG of Cocaine )
X)r the equivalent amount of other Schedule or Il Stimulants);
t least 35 G but less than 50 G of Cocaine Base;
Atleast 700 G but lessthan 1 KG of PCP, or at least 70 G but lessthan 100 G of Pure

PCP;
At least 700 G but lessthan 1 KG of Methamphetamine, or at
least 70 G but less than 100 G of Pure Methamphetamine;
Atleast 7 G but lessthan 10 G of LSD
or the equivalent amount of other Schedule | or |1 Hallucinogens);
t least 280 G but less than 400 G of Fentanyl;
At least 70 G but less than 100 G of aFmta’\r}%/l Analogue;
At least 700 KG but less than 1,000 KG of Marihuana;
At least 140 KG but less than 200 KG of Hashish;
At least 14 KG but less than 20 KG of Hashish Oil.

8) At least 400 G but less than 700 G of Heroin Level 28
X)r the equivalent amount of other Schedule or Il Opiates);
tleast 2 KG but less than 3.5 KG of Cocaine
or the equivalent amount of other Schedule | or Il Stimulants);
t least 20 G but less than 35 G of Cocaine Base;
At least 400 G but lessthan 700 G of PCP, or at least 40 G but lessthan 70 G of Pure

PCP;
At least 400 G but lessthan 700 G of Methamphetamine, or at least 40 G but lessthan
70 G of Pure Methamphetamine;
Atleast 4 G but lessthan 7 G of LSD )
X)r the equivalent amount of other Schedule | or Il Hallucinogens);
t least 160 G but less than 280 G of Fentanyl;
At least 40 G but less than 70 G of a Fentanyl Analogue;
At least 400 KG but less than 700 KG of Marihuana;
At least 80 KG but less than 140 KG of Hashish;
At least 8 KG but less than 14 KG of Hashish Oil.
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(10)

(11

(12)

(13)

At least 100 G but less than 400 G of Heroin
or the equivalent amount of other Schedule | or |1 Opiates);
t least 500 G but lessthan 2 KG of Cocaine
or the equivalent amount of other Schedule | or |1 Stimulants);
tleast 5 G but less than 20 G of Cocaine Base;
étclgast 100 G but lessthan 400 G of PCP, or at least 10 G but lessthan 40 G of Pure

At least 100 G but lessthan 400 G of Methamphetamine, or at least 10 G but lessthan
40 G of Pure Methamphetamine;
Atleast 1 G but lessthan 4 G of LSD

or the equivalent amount of other Schedule | or |1 Hallucinogens);

t least 40 G but less than 160 G of Fentanyl;

At least 10 G but less than 40 G of a Fentanyl Analogue;
At least 100 KG but less than 400 KG of Marihuana;
At least 20 KG but less than 80 KG of Hashish;
Atleast 2 KG but lessthan 8 KG of Hashish Oil.

At least 80 G but less than 100 G of Heroin
or the equivalent amount of other Schedule | or |1 Opiates);
t least G but less than 500 G of Cocaine
(or the equivalent amount of other Schedule | or Il Stimulants);
Atleast 4 G but lessthan 5 G of Cocaine Base;
At least 80 G but less than 100 G of PCP, or at least 8 G but less than 10 G of Pure

PCP;
At least 80 G but less than 100 G of Methamphetamine, or at least 8 G but less than
10 G of Pure Methamphetamine;
At least 800 MG but lessthan 1 G of LSD

or the equivalent amount of other Schedule | or |1 Hallucinogens);

t least 32 G but less than 40 G of Fentanyl;

At least 8 G but lessthan 10 G of a Fentanyl Analogue;
At least 80 KG but less than 100 KG of Marihuana;
At least 16 KG but less than 20 KG of Hashish;
Atleast 1.6 KG but lessthan 2 KG of Hashish Oil.

At least 60 G but less than 80 G of Heroin
or the equivalent amount of other Schedule | or |1 Opiates);
t least 300 G but less than 400 G of Cocaine
X)r the equivalent amount of other Schedule or Il Stimulants);
t least 3 G but less than 4 G of Cocaine Base;
Atleast 60 G but lessthan 80 G of PCP, or at least 6 G but lessthan 8 G of Pure PCP;
At least 60 G but less than 80 G of Methamphetamine, or at least 6 G but less than 8
G of Pure Methamphetamine;
At least 600 MG but less than 800 MG of LSD
or the equivalent amount of other Schedule | or |1 Hallucinogens);
t least 24 G but less than 32 G of Fentanyl;
At least 6 G but lessthan 8 G of a Fentanyl Analogue;
At least 60 KG but less than 80 KG of Marihuana;
At least 12 KG but lessthan 16 KG of Hashish;
Atleast 1.2 KG but less than 1.6 KG of Hashish Qil.

At least 40 G but less than 60 G of Heroin
or the equivalent amount of other Schedule | or |1 Opiates);
t least 200 G but less than 300 G of Cocaine
X)r the equivalent amount of other Schedule or Il Stimulants);
t least 2 G but less than 3 G of Cocaine Base;
Atleast 40 G but lessthan 60 G of PCP, or at least 4 G but lessthan 6 G of Pure PCP;
At least 40 G but less than 60 G of Methamphetamine, or at least 4 G but less than 6
G of Pure Methamphetamine;
At least 400 MG but less than 600 MG of LSD (or the equivalent
amount of other Schedule | or Il Halluci no%ens);
At least 16 G but less than 24 G of Fentanyl;
Atleast 4 G but lessthan 6 G of a Fentanyl Analogue;
At least 40 KG but less than 60 KG of Marihuana;
At least 8 KG but lessthan 12 KG of Hashish;
At least 800 G but less than 1.2 KG of Hashish Qil;
20 KG or more of Schedule | or || Depressants or Schedule 11
substances.

At least 20 G but less than 40 G of Heroin
X)r the equivalent amount of other Schedule or Il Opiates);
t least 100 G but less than 200 G of Cocaine )
X)r the equivalent amount of other Schedule or Il Stimulants);
tleast 1 G but lessthan 2 G of Cocaine Basg;
At least 20 G but lessthan 40 G of PCP, or at least 2 G but lessthan 4 G of Pure PCP,
At least 20 G but less than 40 G of Methamphetamine, or at least 2 G but lessthan 4
G of Pure Methamphetamine;
At least 200 MG but less than 400 MG of LSD
X)r the equivalent amount of other Schedule | or Il Hallucinogens);
t least 8 G but less than 16 G of Fentanyl;
Atleast 2 G but lessthan 4 G of a Fentanyl Analogue;
At least 20 KG but less than 40 KG of Marihuana;
At least 5 KG but less than 8 KG of Hashish;
At least 500 G but less than 800 G of Hashish Qil;
At least 10 KG but less than 20 KG of Schedule | or Il Depressants
or Schedule I11 substances.
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(19 At least 10 G but lessthan 20 G of Heroin Level 16
or the equivalent amount of other Schedule | or |1 Opiates);
t least 50 G but less than 100 G of Cocaine
or the equivalent amount of other Schedule | or |1 Stimulants);
t least 500 MG but less than 1 G of Cocaine Base;
é& Ie?ago G but lessthan 20 G of PCP, or at least 1 G but less than 2 G of
re ;
At least 10 G but less than 20 G of Methamphetamine, or at least 1 G but less
than 2 G of Pure Methamphetamine;
At least 100 MG but less than 200 MG of LSD
or the equivalent amount of other Schedule | or |1 Hallucinogens);
t least 4 G but less than 8 G of Fentanyl;
Atleast 1 G but lessthan 2 G of a Fentanyl Analogue;
At least 10 KG but less than 20 KG of Marihuana;
Atleast 2 KG but lessthan 5 KG of Hashish;
At least 200 G but less than 500 G of Hashish Oil;
At least 5 KG but lessthan 10 KG of Schedule | or 11 Depressants
or Schedule |11 substances.

(15) Atleast 5 G but lessthan 10 G of Heroin Level 14
(or the equivalent amount of other Schedule | or || Opiates);
At least 25 G but less than 50 G of Cocaine
or the equivalent amount of other Schedule | or |1 Stimulants);
t least 250 MG but less than 500 MG of Cocaine Base;
Atleast 5 G but less than 10 G of PCP, or at least 500 MG but less than 1 G of Pure

PCP;
Atleast 5 G but lessthan 10 G of Methamphetamine, or at least 500 MG but lessthan
1 G of Pure Methamphetamine;
At least 50 MG but less than 100 MG of LSD
X)r the equivalent amount of other Schedule or Il Hallucinogens);
t least 2 G but less than 4 G of Fentanzl;
At least 500 MG but lessthan 1 G of a Fentanyl Analogue;
At least 5 KG but less than 10 KG of Marihuana;
Atleast 1 KG but lessthan 2 KG of Hashish;
At least 100 G but less than 200 G of Hashish Qil;
At least 2.5 KG but lessthan 5 KG of Schedule | or || Depressants
or Schedule |11 substances.

(16) Lessthan 5 G Heroin (or the equivalent amount of other Level 12
Schedule| or Il Opiates);
Lessthan 25 G Cocaine (or the equivalent amount of other
Schedule| or Il Stimulants);
Lessthan 250 MG of Cocaine Base;
Lessthan 5 G of PCP, or less than 500 MG of Pure PCP,
Lessthan 5 G of Methamphetamine, or less than 500 MG of Pure M ethamphetamine;
Lessthan 50 MG of LSD (or the equivalent amount of other
Schedulel or Il Hallucinogens);
Lessthan 2 G of Fentan'gl;
Less than 500 MG of a Fentanyl Analogue;
At least 2.5 KG but lessthan 5 KG of Marihuana;
At least 500 G but less than 1 KG of Hashish;
At least 50 G but less than 100 G of Hashish Qil;
Atleast 1.25 KG but lessthan 2.5 KG of Schedule or |1
De&r&ssants or Schedule 111 substances;
20 KG or more of Schedule |V substances.

17) Atleast 1 KG but lessthan 2.5 KG of Marihuana; Level 10
At least 200 G but less than 500 G of Hashish;
At least 20 G but less than 50 G of Hashish Qil;
At least 500 G but less than 1.25 KG of Schedule | or 11
Depressants or Schedule I11 substances;
At least 8 KG but less than 20 KG of Schedule IV substances.

(18) At least 250 G but less than 1 KG of Marihuana; Level 8
At least 50 G but less than 200 G of Hashish;
Atleast 5 G but less than 20 G of Hashish Qil;
At least 125 G but less than 500 G of Schedule | or 11
Depressants or Schedule I11 substances;
At least 2 KG but lessthan 8 KG of Schedule IV substances;
20 KG or more of Schedule V substances.

(19 Lessthan 250 G of Marihuana; Level 6
Lessthan 50 G of Hashish;
Lessthan 5 G of Hashish Qil;
Lessthan 125 G of Schedule| or || Depressants or Schedule |11 substances;
Lessthan 2 KG of Schedule IV substances;
Lessthan 20 KG of Schedule V substances.

*Unless otherwise specified, theweight of acontrolled substance set forth in the table refersto the entire weight of any mixture
or substance containing a detectable amount of the controlled substance. If a mixture or substance contains more than one
controlled substance, the weight of the entire mixture or substance is assigned to the controlled substance that resultsin the
greater offense level. In the case of a mixture or substance containing PCP or methamphetamine, use the offense level
determined by the entire weight of the mixture or substance or the offenselevel determined by the weight of the pure PCP or
methamphetamine, whichever is greater.
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In the case of an offense involving marihuana plants, if the offenseinvolved (A) 50 or more marihuana plants, treat each plant
as equivalent to 1 KG of marihuana; (B) fewer than 50 marihuana plants, treat each plant as eguivalent to 100 G of
marihuana. Provided, however, that if the actual weight of the marihuanaisgreater, use the actual weight of themarihuana.”.

The Commentary to §2D1.1 captioned "Application Notes' is amended in Note 9 by inserting
immediately before the period at the end of the first sentence of the first paragraph:

", except in the case of PCP or methamphetamine for which the guideline itself provides for the
consideration of purity (see the footnote to the Drug Quantity Table)",

and by deleting the second paragraph as follows:

"Congress provided an exception to purity considerations in the case of phencyclidine (PCP).
21 U.S.C. § 841(b)(1)(A). The legislation designates amounts of pure PCP and mixtures in
establishing mandatory sentences. The first row of the table illustrates this distinction as one
kilogram of PCP or 100 grams of pure PCP. Allowance for higher sentences based on purity is
not appropriate for PCP.".

The Commentary to 82D1.1 captioned "Application Notes' isamended in the first paragraph of Note
10 by inserting "methamphetamine, fentanyl,” immediately following "i.e., heroin, cocaine, PCP," and
by deleting:

"one gram of a substance containing methamphetamine, a Schedule | stimulant, isto be treated
asthe equivaent of two grams of a substance containing cocaine in applying the Drug Quantity
Table.",

and inserting in lieu thereof:

"one gram of a substance containing oxymorphone, a Schedule | opiate, isto be treated as the
equivalent of five grams of a substance containing heroin in applying the Drug Quantity Table.".

The Commentary to 82D1.1 captioned "Application Notes' is amended in Note 10, in the subdivision
of the"Drug Equivalency Tables' captioned " Cocaineand Other Schedulel & 11 Stimulants' by deleting
"2.0 gm. of cocaine/0.4 gm of heroin" immediately following "1 gm of Methamphetamine =" and
inserting in lieu thereof "5.0 gm of cocaine/1.0 gm of heroin”, and by deleting:

"1 gm of Phenylacetone/P,P
(amphetamine precursor) = 0.375 gm of cocaine/0.075 gm of heroin

1 gm of Phenylacebone/P,P
(methamphetamine precursor) = 0.833 gm of cocaine/0.167 gm of heroin”,

and inserting in lieu thereof:
"1 gm Phenylacetone/P,P
(when possessed for the
purpose of manufacturing
methamphetamine) = 2.08 gm of cocaine/0.418 gm of heroin

1 gm Phenylacetone/P,P
(in any other case) = 0.375 gm of cocaine/0.075 gm of heroin”.
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126.

127.

The Commentary to 82D1.1 captioned "Application Notes' is amended in Note 10, in the subdivision
of the "Drug Equivalency Tables" captioned "Schedule | Marihuana' by deleting:

"1 Marihuana/Cannabis Plant = 0.1 gm of heroin/100 gm of marihuana’.

The Commentary to §2D1.1 captioned "Application Notes' is amended in Note 10 in the second
paragraph by deleting "Other Schedule | or 11 Substances' and inserting in lieu thereof "Schedule | or
I Depressants’, and in the "Drug Equivalency Tables" by deleting "Other Schedulel or 11 Substances®
and inserting in lieu thereof "Schedule | or Il Depressants’.

The Commentary to 2D 1.1 captioned "Background” isamended in thethird paragraph by del eting "with
two asterisksrepresent mandatory minimum sentences established by the Anti-Drug Abuse Act of 1986.
These levels reflect sentences" and inserting in lieu thereof "at levels 26 and 32 establish guideline
ranges’, and by deleting "requirement” and inserting in lieu thereof "minimum"™.

The purposes of this amendment are to expand the Drug Quantity Table to reflect offenses involving
extremely large quantities of controlled substances, to eliminate minor gapsinthe Drug Quantity Table,
to reflect the statutory change with respect to methamphetamine (Section 6470 of the Anti-Drug Abuse
Act of 1988) by inserting specific references to the quantity of this substance for each offense level set
forth in the table, to reflect the statutory change with respect to fifty or more marihuana plants (Section
6479 of the Anti-Drug Abuse Act of 1988), to correct anomaly in the relationship of hashish ail to
hashish in levels 6 and 8 of the Drug Quantity Table, to delete an unnecessary footnote, and to clarify
the operation of the guideline. The effective date of this amendment is November 1, 1989.

The Commentary to §2D1.1 captioned "Application Notes" is amended in Note 10 in the subdivision
of the "Drug Equivalency Tables' captioned "Schedule | or Il Opiates’ on the line beginning
"piperidinyl] Propanamide) =" by deleting "31.25 gm" and inserting in lieu thereof "2.5 gm"; on the
line beginning "1 gm of Alpha-Methylfentanyl" by deleting "100 gm" and inserting in lieu thereof "10
gm"; and on the line beginning "1 gm of 3-Methylfentanyl” by deleting "125 gm" and inserting in lieu
thereof "10 gm".

The purpose of this amendment is to conform the equivalency for fentanyl and fentanyl analogues to
that set forth in the Drug Quantity Table and statute. The effective date of this amendment is
November 1, 1989.

The Commentary to §2D1.1 captioned "Application Notes" is amended in Note 10 in the subdivision
of "Dosage Equivalency Table" captioned "Halucinogens' by deleting "STP (DOM)
Dimethoxyamphetamine" and inserting in lieu thereof "2, 5-Dimethoxy-4-methylamphetamine (STP,
DOM)".

The Commentary to §2D1.1 captioned "Application Notes' is amended in Note 10 in the subdivision
of the "Dosage Equivalency Table" captioned " Stimulants' by deleting "Preludin 25 mg" and inserting
in lieu thereof "Phenmetrazine (Preludin) 75 mg".

The purposes of thisamendment are to substitute generic names for two substances and to conform the

dosage of Phenmetrazineto that currently being manufactured. The effective date of thisamendment
is November 1, 1989.
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128.

129.

The Commentary to §2D1.1 captioned "Application Notes' is amended in Note 10 in the "Drug
Equivalency Tables" in the subdivision captioned "Schedule 111 Substances" by deleting:

"1 gm of Thiohexethal = 2 mg of heroin/2 gm of marihuana”,

in the "Dosage Equivalency Table" in the subdivision captioned "Hallucinogens' by deleting:

"Anhalamine 300 mg",
"Anhalonide 300 mg",
"Anhalonine 300 mg",
"Lophophorine 300 mg",
"Pellotine 300 mg",

and in the "Dosage Equivalency Table" in the subdivision captioned "Depressants' by deleting:

"Brallobarbital 30 mg",
"Eldora 100 mg",
"Eunarcon 100 mg",
"Hexethel 100 mg",
"Thiohexethal 60 mg".

The purpose of this amendment is to delete substances that either are not controlled substances or are
no longer manufactured. The effective date of thisamendment is November 1, 1989.

The Commentary to §2D1.1 captioned "Application Notes' is amended in Note 10 in the "Drug
Equivalency Tables' in the subdivision captioned "Cocaine and Other Schedule | and 11 Stimulants™ by
inserting the following as the eighth and ninth entries:

"1 gm of 4-Methylaminorex (‘ Euphoria’) = 0.5 gm of cocaine/0.1 gm of heroin”,
"1 gm of Methylphenidate (Ritalin) = 0.5gm of cocaine/0.1 gm of heroin”,

in the subdivision captioned "L SD, PCP, and Other Schedule | and 11 Hallucinogens® by inserting the
following as the twentieth entry:

"1 gm of 3, 4-Methylenedioxy
- N - ethylamphetamine/MDEA = 0.03 gm of heroin or PCP",

in the subdivision captioned "Schedule 111 Substances" by inserting the following as the fourth entry:
"1 gm of Benzphetamine = 4 mg of heroin/4 gm of marihuana”,

and in the "Dosage Equivalency Table" in the subdivision captioned "Depressants’ by inserting the
following in the appropriate place in aphabetical order:

"Glutethimide (Doriden) 500 mg".
The Commentary to 82D1.1 captioned "Application Notes' is amended in Note 10 in the "Dosage

Equivalency Table" by inserting the following immediately after the subdivision captioned
"Depressants”:
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130.

131

"Marihuana
1 marihuana cigarette 0.5gm".

The purpose of thisamendment isto make the Drug Equivalency Tablesand Dosage Equivalency Table
more comprehensive. The effective date of this amendment is November 1, 1989.

The Commentary to §2D1.1 captioned "Application Notes' is amended in Note 10 in the "Drug
Equivalency Tables' in the subdivision captioned "Schedule 111 Substances' by deleting "2 mg of
heroin/2 gm of marihuana" immediately following "1 gm of Glutethimide =" and inserting in lieu
thereof "0.4 mg of heroin/0.4 gm of marihuana’, and by deleting:

"1 gm of Paregoric = 2 mg of heroin/2 gm of marihuana
1 gm of Hydrocodone
Cough Syrups = 2 mg of heroin/2 gm of marihuana”,

and inserting in lieu thereof:

"1 ml of Paregoric = 0.25 mg of heroin/0.25 gm of marihuana
1 ml of Hydrocodone
Cough Syrup = 1 mg of heroin/1 gm of marihuana’.

The Commentary to 82D1.1 captioned "Application Notes' is amended in Note 10 in the "Dosage
Equivalency Table" in the subdivision captioned "Hallucinogens® by deleting ".1 mg" in the line
beginning "L SD (Lysergic acid diethylamide)" and inserting in lieu thereof ".05mg", by deleting "L SD
tartrate .05 mg", by deleting "Peyote 12 mg", and by inserting the following in the appropriate placein
alphabetical order:

"Peyote (dry) 12 gm",
"Peyote (wet) 120 gm",
"Psilocybe mushrooms (dry) 5gm",

"Psilocybe mushrooms (wet) 50 gm".

The Commentary to 82D1.1 captioned "Application Notes' is amended in Note 10 in the "Dosage
Equivalency Table" inthe subdivision captioned " Stimulants* by deleting " Ethylamphetamine HCL 12
mg" and "Ethylamphetamine SO, 12 mg", by deleting "Amphetamines’ and inserting in lieu thereof
"Amphetamine”, by deleting "Methamphetamines® and inserting in lieu thereof "M ethamphetamine”,
and by deleting "M ethamphetamine combinations 5 mg".

The purposes of thisamendment are to provide more accurate approximations of the equivalencies and

dosagesfor certain controlled substances, and to eliminate unnecessary references. The effective date
of thisamendment is November 1, 1989.

The Commentary to §2D1.1 captioned "Application Notes' is amended in Note 10 in the subdivision
of the "Drug Equivalency Tables" captioned "L SD, PCP, and Other Schedule | and 11 Hallucinogens®
by deleting:

"1 gm of Liquid phencyclidine = 0.1 gm of heroin or PCP".

The purpose of this amendment is to delete an incorrect equivalency. The effective date of this
amendment is November 1, 1989.
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132.

133.

134.

The Commentary to §2D1.1 captioned "Application Notes' is amended in Note 10 in the "Drug
Equivalency Tables' by inserting immediately following the captions " Cocaine and Other Schedule |
and Il Stimulants” and "L SD, PCP, and Other Hallucinogens" in each instance "(and their immediate

precursors)”.

The purpose of this amendment is to clarify the commentary. The effective date of thisamendment
is November 1, 1989.

The Commentary to 82D1.1 captioned "Application Notes' is amended in Note 10 by deleting:

"The following dosage equivalents for certain common drugs are provided by the Drug
Enforcement Administration to facilitate the application of §2D1.1 of the guidelines in cases
where the number of doses, but not the weight of the controlled substances are known. The
dosage equivalents provided in these tables reflect the amount of the pure drug contained in an
average dose.

DOSAGE EQUIVALENCY TABLE",

and inserting in lieu thereof:

"11.  If the number of doses, pills, or capsules but not the weight of the controlled substance
isknown, multiply the number of doses, pills, or capsules by the typical weight per dose
to estimate the total weight of the controlled substance (e.g., 100 doses of Bufotenine at
1 mg per dose = 100 mg of Bufotenine). The Typical Weight Per Unit Table, prepared
frominformation provided by the Drug Enforcement Administration, displaysthetypical
weight per dose, pill, or capsule for common controlled substances.

TYPICAL WEIGHT PER UNIT (DOSE, PILL, OR CAPSULE) TABLE".

TheCommentary to 82D 1.1 captioned " Application Notes' isamended by renumbering thecurrent Note
11 as Note 12.

The purpose of this amendment isto clarify the commentary. The effective date of thisamendment
is November 1, 1989.

Section 2D1.1(b) isamended by deleting " Characteristic” andinserting in lieu thereof " Characteristics’,
and by inserting the following additional specific offense characteristic:

"(2)  If the defendant is convicted of violating 21 U.S.C. § 960(a) under circumstances in
which (A) an aircraft other than aregularly scheduled commercial air carrier was used
toimport the controlled substance, or (B) the defendant acted asapilot, copilot, captain,
navigator, flight officer, or any other operation officer aboard any craft or vessel carrying
a controlled substance, increase by 2 levels. If the resulting offense level isless than
level 26, increaseto level 26.";

The Commentary to §2D1.1 captioned "Application Notes' is amended by inserting the following
additional note:

"13.  If subsection (b)(2)(B) applies, do not apply 83B1.3 (Abuse of Position of Trust or Use
of Special Skill).";
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The Commentary to 82D 1.1 captioned "Background" is amended by inserting the following additional
paragraph between the third and fourth paragraphs:

" Specific Offense Characteristic (b)(2) is mandated by Section 6453 of the Anti-Drug
Abuse Act of 1988.".

The purpose of thisamendment isto implement the directive to the Commission in Section 6453 of the
Anti-Drug Abuse Act of 1988. The effective date of thisamendment is November 1, 1989.
135. Chapter Two, Part D is amended by deleting 882D1.2 and 2D1.3 in their entirety as follows:

"82D1.2. Involving Juveniles in the Trafficking of Controlled Substances

@ Base Offense Levdl:

(@D} Level from §2D1.1, corresponding to triple the drug amount involved,
but in no event less than level 13, for involving an individual fourteen
years of age or less; or

2 Level from §2D1.1, corresponding to double the drug amount

involved, for involving an individua at least fifteen years of age and
less than eighteen years of age.

Commentary

Statutory Provision: 21 U.S.C. 8§ 845bh.

Application Notes:

1 If multiple drugs or offenses occur and all or some of them involve juveniles, double or
triple the drug amounts for those offenses involving juveniles before totalling the
amounts. For example, if there are three drug offenses of conviction and only one
involves juveniles in trafficking, add the amount from the first and second offense,
double the amount for the offense involving juveniles, and total. Use that total to
determine the base offense level.

2. The reference to the level from §2D1.1 includes the base offense level plus the specific
offense characteristic dealing with a weapon. Under 82D1.1(b)(1) there is a 2-level
increase for possession of afirearm or other dangerous weapon during commission of
the offense.

Background:  The statute addressed by this section punishes any person eighteen years of age
or older who knowingly employs or uses any person younger than eighteen to violate or to
conceal any violation of any provision of Title21. Section 845b provides aminimum mandatory
period of imprisonment of one year. Anincreased penalty for the employment or use of persons
fourteen years of age or younger reflects the enhanced sentence authorized by 21 U.S.C.
§ 845b(d).
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82D1.3. Distributing Controlled Substances to Individuals Y ounger than Twenty-One
Years, To Pregnant Women, or Within 1000 Feet of a School or College

@ Base Offense Levdl:

(@D} Level from §2D1.1, corresponding to double the drug amount
involved, but in no event less than level 13, for distributing a
controlled substance to a pregnant woman;

2 (A) Level from 82D1.1, corresponding to double the drug
amount involved, but in no event less than level 13,
for distributing acontrolled substance other than five
grams or less of marihuana to an individual under
the age of twenty-one years; or

(B) Level from §2D1.1, corresponding to doublethedrug
amount involved, but in no event less than level 13,
for distributing or manufacturing a controlled
substance other than five grams or less of marihuana
within 1000 feet of a schoolyard.

Commentary

Statutory Provisions. 21 U.S.C. §§ 845, 845a.

Application Notes:

1 The provisions addressed by this section contain a mandatory minimum period of
imprisonment of one year. The base offense level is determined asin §2D1.2. If both
subsections (a)(1) and (a)(2) apply to a single distribution (e.q., the distribution of
10 gramsof acontrolled substance to a pregnant woman under twenty-one years of age),
the enhancements are applied cumulatively, i.e., by using four times rather than two
times the amount distributed. However, only one of the enhancementsin §2D1.3(a)(2)
shall apply in agiven case.

2. If multiple drugs or offenses occur, determine the offense level as described in the
Commentary to §2D1.2.
3. The reference to the level from §2D1.1 includes the base offense level plus the specific

offense characteristic dealing with a weapon. Under 82D1.1(b)(1) there is a 2-level
increase for possession of afirearm, or other dangerous weapon during the commission
of the offense.

Background:  The guideline sentences for distribution of controlled substances to individuals
under twenty-one years of age or within 1000 feet of a school or college treat the distribution of
lessthan five grams of marihuanaless harshly than other controlled substances. Thisdistinction
is based on the statutory provisions that specifically exempt convictions for the distribution of
less than five grams of marihuana from the mandatory minimum one-year imprisonment
regquirement.”.

A replacement guideline with accompanying commentary is inserted as 82D1.2 (Drug Offenses
Occurring Near Protected Locations or Involving Underage or Pregnant Individuals).
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136.

137.

138.

139.

The purposes of thisamendment are to implement the directivein Section 6454 of the Anti-Drug Abuse
Act of 1988, and to expand the coverage of the guideline to include the provision of Sections 6458 and
6459 of that Act. The amendment also covers the provisions of 21 U.S.C. § 845, 845a, and 845b not
included in the statutory direction to the Commission. The effective date of this amendment is
November 1, 1989.

The Commentary to 82D 1.4 captioned "Application Notes' is amended in Note 1 by deleting:

"Where the defendant was not reasonably capable of producing the negotiated amount, the court
may depart and impose a sentence lower than the sentence that would otherwise result.”,

and inserting in lieu thereof:

"However, where the court finds that the defendant did not intend to produce and was not
reasonably capable of producing the negotiated amount, the court shall exclude from the
guideline calculation the amount that it finds the defendant did not intend to produce and was
not reasonably capable of producing.”.

Application Note 1 currently providesthat the "weight under negotiation in an uncompleted distribution
shall be used to calcul ate the applicable amount.” Theinstruction then provides "Where the defendant
was not reasonably capable of producing the negotiated amount the court may depart and impose a
sentence lower than the sentence that would otherwise result.” This provision may result in inflated
offense levelsin uncompleted offenses where a defendant is merely "puffing,” even though the court is
then authorized to address the situation by a downward departure. The purpose of this amendment is
to provide a more direct procedure for calculating the offense level where the court finds that the
defendant did not intend to produce and was not reasonably capable of producing the negotiated
amount. The effective date of this amendment is November 1, 1989.

The Commentary to 82D1.4 captioned "Application Notes' is amended in Note 1 by deleting "the
sentence should be imposed only on the basis of the defendant’s conduct or the conduct of co-
conspirators in furtherance of the conspiracy that was known to the defendant or was reasonably
foreseeable" and inserting in lieu thereof "see Application Note 1 to §1B1.3 (Relevant Conduct)".
The purpose of this amendment isto conform this commentary to the revision of 81B1.3. The effective
date of this amendment is November 1, 1989.

Section 2D1.4(a) is amended by deleting "participating in an incomplete” and inserting in lieu thereof

"a'.
The purpose of this amendment is to clarify the guideline. The effective date of thisamendment is
November 1, 1989.
Section 2D1.5 is amended by deleting: "(a) Base Offense Level: 36" and inserting in lieu thereof:
"(@) Base Offense Level (Apply the greater):
(@D} 4 plus the offense level from §2D1.1 applicable to the underlying offense; or

2 38"

— 62 —



November 1, 1997 GUIDELINES MANUAL Amendment 141

140.

141.

The Commentary to §2D1.5 captioned "Application Notes' is amended in Note 2 by deleting "if the
quantity of drugs substantially exceeds that required for level 36 in the drug quantity table”
immediately before"or if", and by deleting "isextremely" and inserting in lieu thereof "was extremely".

The Commentary to §2D1.5 captioned "Background" is amended in the first paragraph by deleting
"base offense level of 36" and inserting in lieu thereof "minimum base offense level of 38", and in the
second paragraph by deleting "for second convictions' and inserting in lieu thereof "for the first
conviction, a 30-year minimum mandatory penalty for a second conviction,”.

The purpose of thisamendment isto reflect the increased mandatory minimum penalty for this offense
pursuant to Section 6481 of the Anti-Drug Abuse Act of 1988. The effective date of thisamendment
is November 1, 1989.

Chapter Two, Part D isamended by inserting an additional guideline with accompanying commentary
as §2D1.10 (Endangering Human Life While Illegally Manufacturing a Controlled Substance).

The purpose of thisamendment isto create a guideline covering the new offensein Section 6301 of the
Anti-Drug Abuse Act of 1988. The effective date of thisamendment is November 1, 1989.

Section 2D2.3 is amended by deleting : "(a) Base Offense Level: 8" and inserting in lieu thereof:
"(@) Base Offense Level (Apply the greatest):
(@D} 26, if death resulted; or
2 21, if serious bodily injury resulted; or
3 13, otherwise.
(b) Specia Instruction:

(@D} If the defendant is convicted of a single count involving the death or serious
bodily injury of more than one person, apply Chapter Three, Part D (Multiple
Counts) asif the defendant had been convicted of a separate count for each such
victim.".

The Commentary to §2D2.3 is amended by inserting at the end:

"Background: This section implements the direction to the Commission in Section 6482 of the
Anti-Drug Abuse Act of 1988. Offenses covered by this guideline may vary widely with regard
to harm and risk of harm. The offense levels assume that the offense involved the operation of
acommon carrier carrying a number of passengers, e.d., abus. If no or only afew passengers
were placed at risk, adownward departure may bewarranted. If the offenseresultedin the death
or serious bodily injury of alarge number of persons, such that the resulting offense level under
subsection (b) would not adequately reflect the seriousness of the offense, an upward departure
may be warranted.”.

The purpose of thisamendment is to implement the directive to the Commission in Section 6482 of the

Anti-Drug Abuse Act of 1988. In addition, the base offense level under subsection (a)(3) isincreased
to reflect the seriousness of the offense. The effective date of thisamendment isNovember 1, 1989.
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142.

143.

144,

145.

146.

The Commentary to 82E1.1 captioned "Application Notes' is amended by inserting the following
additional note;

"4, Certain conduct may be charged in the count of conviction as part of a ‘pattern of
racketeering activity’ even though the defendant has previously been sentenced for that
conduct. Where such previously imposed sentence resulted from a conviction prior to
the last overt act of the instant offense, treat as a prior sentence under 84A1.2(a)(1) and
not as part of the instant offense. This treatment is designed to produce a result
consistent with the distinction between the instant offense and criminal history found
throughout the guidelines. If thistreatment produces an anomalousresult in aparticular
case, a guideline departure may be warranted.”.

The purpose of this amendment is to clarify the treatment of certain conduct for which the defendant
previously has been sentenced as either part of the instant offense or prior criminal record. The
effective date of this amendment is November 1, 1989.

The Commentary to 82E1.3 captioned "Statutory Provision” is amended by deleting "1952B" and
inserting in lieu thereof "1959 (formerly 18 U.S.C. § 1952B)".

The purpose of thisamendment isto reflect the redesignation of thisstatute. The effective date of this
amendment is November 1, 1989.

The Commentary to 82E1.4 captioned "Statutory Provision" is amended by deleting "1952A" and
inserting in lieu thereof "1958 (formerly 18 U.S.C. § 1952A)".

The purpose of thisamendment isto reflect the redesignation of thisstatute. The effectivedate of this
amendment is November 1, 1989.

Section 2E1.5 is amended by deleting "the guideline provision for extortion or robbery” and inserting
in lieu thereof "§2B3.1 (Robbery), 82B3.2 (Extortion by Force or Threat of Injury or Serious Damage),
§2B3.3 (Blackmail and Similar Forms of Extortion), or 82C1.1 (Offering, Giving, Soliciting, or
Receiving a Bribe; Extortion Under Color of Official Right)".

The Commentary to 82E1.5 captioned "Application Note" is amended by deleting:

pplication Note:

1 Apply the guideline most applicable to the underlying conduct, which may include
§2B3.1(Robbery), §2B3.2 (Extortion by Force or Threat of Injury or Serious Damage),
§2B3.3 (Blackmail and Similar Forms of Extortion), or 82C1.1 (Offering, Giving,
Soliciting, or Receiving a Bribe).".

The purpose of thisamendment isto move material from the commentary to the guidelinewhereit more
appropriately belongs. The effective date of thisamendment is November 1, 1989.

Section 2E2.1 is amended in subsection (b)(1)(B) by deleting "a firearm or a dangerous weapon" and
inserting in lieu thereof "a dangerous weapon (including a firearm)", and in subsection (b)(1)(C) by
deleting "a firearm or other dangerous weapon" and inserting in lieu thereof "a dangerous weapon
(including afirearm)”.
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The purposes of this amendment are to clarify that a firearm is a type of dangerous weapon and to
remove theinconsistency in language between specific offense characteristic subdivisions (b)(1)(B) and
(b)(1)(C). The effective date of thisamendment is November 1, 1989.

147. Section 2E2.1(b)(2) is amended by inserting the following additional subdivisions:

"(D) If thedegreeof injury isbetween that specified in subdivisions (A) and (B), add
3levels; or

(E) If the degree of injury is between that specified in subdivisions (B) and (C), add
5levels.".

The purpose of this amendment is to provide intermediate adjustment levels for the degree of bodily
injury. The effective date of thisamendment is November 1, 1989.
148. Section 2E2.1(b)(3)(A) is amended by inserting "or" immediately following "4 levels;".
The purpose of this amendment is to correct aclerical error. The effective date of this amendment
is November 1, 1989.
149. Section 2E5.1 is amended in the title by deleting "Bribery or Gratuity" and inserting in lieu thereof
"Offering, Accepting, or Soliciting a Bribe or Gratuity".
The purpose of amending the title of this section is to ensure that attempts and solicitations are
expressly covered by this guideline. The effective date of this amendment is November 1, 1989.
150. Section 2E5.2 is amended by deleting:
"(@ BaseOffenselLeve: 4
(b) Specific Offense Characteristics
(@D} If the offense involved more than minimal planning, increase by 2 levels.

2 If the defendant had a fiduciary obligation under the Employee Retirement
Income Security Act, increase by 2 levels.

3 Increase by corresponding number of levels from the tablein 82B1.1 (Larceny,
Embezzlement, and Other Forms of Theft) according to the loss.”,

and inserting in lieu thereof:
"Apply 82B1.1 (Larceny, Embezzlement, and Other Forms of Theft).".
The Commentary to 82E5.2 captioned "Application Notes' is amended by deleting:
"1. ‘More than minimal planning’ is defined in the Commentary to 81B1.1 (Application

Instructions). Valuation of lossis discussed in the Commentary to §2B1.1 (Larceny,
Embezzlement, and Other Forms of Theft)." and
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151

152.

"3. If the adjustment for afiduciary obligation at 82E5.2(b)(2) is applied, do not apply the
adjustment at 83B1.3 (Abuse of a Position of Trust or Use of a Special Skill).",

and by inserting in lieu of Note 1:

"1. In the case of a defendant who had a fiduciary obligation under the Employee
Retirement Income Security Act, an adjustment under 83B1.3 (Abuse of Position of
Trust or Use of Special Skill) would apply.".

The Commentary to 82E5.2 captioned "Background" is amended by deleting the second and third
sentences as follows:

"The base offense level corresponds to the base offense level for other forms of theft. Specific
offense characteristics address whether a defendant has a fiduciary relationship to the benefit
plan, the sophistication of the offense, and the scale of the offense.”.

The purpose of this amendment isto simplify application of the guidelines. The effective date of this

amendment is November 1, 1989.

Section 2E5.3(a)(2) is amended by deleting "false records were used for criminal conversion of funds
or ascheme" and inserting in lieu thereof "the offense was committed to facilitate or conceal atheft or
embezzlement, or an offense”.

The Commentary to 82E5.3 captioned "Application Note" is amended by deleting:

"Application Note:
1. ‘Crimina conversion'’ means embezzlement.".

The purpose of this amendment is to ensure that subsection (a)(2) covers any conduct engaged in for
the purpose of facilitating or concealing a theft or embezzlement, or an offense involving a bribe or
gratuity. The effective date of thisamendment is November 1, 1989.
Section 2E5.4 is amended by deleting:

"(d) BaseOffenseLeve: 4

(b) Specific Offense Characteristics

(1) If the offense involved more than minimal planning, increase by 2 levels.

(2) If the defendant was a union officer or occupied a position of trust in the union, as set
forthin 29 U.S.C. § 501(a), increase by 2 levels.

(3) Increase by the number of levels from the tablein 82B1.1 (Larceny, Embezzlement, and
Other Forms of Theft) corresponding to the loss.”,

and inserting in lieu thereof:

"Apply §2B1.1 (Larceny, Embezzlement, and Other Forms of Theft).".
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153.

154,

The Commentary to 82E5.4 captioned "Application Notes' is amended by deleting:

"1. ‘More than minimal planning’ is defined in the Commentary to 81B1.1 (Applicable
Instructions). Vauation of lossis discussed in the Commentary to 82B1.1 (Larceny,
Embezzlement, and Other Forms of Theft).

2. If the adjustment for being a union officer or occupying aposition of trust in aunion at
§2E5.4(b)(2) is applied, do not apply the adjustment at 83B1.3 (Abuse of a Position of
Trust or Use of a Special Skill).",

and inserting in lieu thereof:

"1. In the case of a defendant who was a union officer or occupied a position of trust in the
union, asset forthin 29 U.S.C. § 501(a), an adjustment under §3B1.3 (Abuse of Position
of Trust or Use of Special Skill) would apply.”,

and by deleting in the caption "Notes" and inserting in lieu thereof "Note".

The Commentary to 82E5.4 captioned "Background" is amended by deleting the last sentence as
follows:

"The seriousness of this offense is determined by the amount of money taken, the sophistication
of the offense, and the nature of the defendant’s position in the union.".

The purpose of this amendment isto simplify application of the guidelines. The effective date of this
amendment is November 1, 1989.

Section 2E5.5(a)(2) is amended by deleting "fal se records were used for criminal conversion of funds
or ascheme" and inserting in lieu thereof "the offense was committed to facilitate or conceal atheft or
embezzlement, or an offense”.

The purpose of this amendment is to ensure that subsection (a)(2) covers any conduct engaged in for

the purpose of facilitating or concealing a theft or embezzlement, or an offense involving a bribe or
gratuity. The effective date of thisamendment is November 1, 1989.

Section 2F1.1(b)(1) is amended by deleting:

"Loss Increasein Level
(A)  $2,000or less no increase
(B)  $2,001 - $5,000 add 1
(C)  $5,001 - $10,000 add 2
(D)  $10,001 - $20,000 add 3
(E)  $20,001 - $50,000 add 4
(F)  $50,001 - $100,000 add 5
(G)  $100,001 - $200,000 add 6
(H)  $200,001 - $500,000 add 7
()  $500,001 - $1,000,000 add 8
(J  $1,000,001 - $2,000,000 add 9
(K) $2,000,001 - $5,000,000 add 10
(L)  over $5,000,000 add 11",
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and inserting in lieu thereof:

(A)
(B)
(©)
(D)
(E)
(F)

(©)
(H)
(1)

Q)

(K)
(L)
(M)
(N)
(O)
(P)

Q)
(R)
©)

"Loss (Apply the Greatest)

$2,000 or less

More than $2,000
More than $5,000
More than $10,000
More than $20,000
More than $40,000
More than $70,000
More than $120,000
More than $200,000
More than $350,000
More than $500,000
More than $800,000
More than $1,500,000
More than $2,500,000
More than $5,000,000
More than $10,000,000
More than $20,000,000
More than $40,000,000
More than $80,000,000

Increasein Level

no increase
add 1
add 2
add 3
add 4
add 5
add 6
add 7
add 8
add 9
add 10
add 11
add 12
add 13
add 14
add 15
add 16
add 17
add 18.".

The purposes of this amendment are to conform the theft and fraud loss tables to the tax evasion table
in order to remove an unintended inconsistency between these tables in cases where the amount is
greater than $40,000, to increase the offense levels for offenses with larger losses to provide additional
deterrence and better reflect the seriousness of the conduct, and to eliminate minor gaps in the loss

table. The effective date of thisamendment is November 1, 1989.

155. The Commentary to 82F1.1 captioned "Application Notes' is amended beginning in Note 14 by

deleting:

"In such instances, although 82F1.1 applies, a departure may be warranted.

15.

In certain other cases, the mail or wire fraud statutes, or other relatively broad statutes,
are used primarily as jurisdictional bases for the prosecution of other offenses. For
example, a state law arson where a fraudulent insurance claim was mailed might be
prosecuted asmail fraud. 1n such casesthe most analogous guideline (in the above case,

§2K 1.4) isto be applied.",

and by inserting at the end of Note 14:

"In certain other cases, the mail or wirefraud statutes, or other relatively broad statutes, are used
primarily asjurisdictional basesfor the prosecution of other offenses. For example, astate arson
offense where a fraudulent insurance claim was mailed might be prosecuted as mail fraud.
Where the indictment or information setting forth the count of conviction (or a stipulation as
described in 81B1.2(a)) establishes an offense more aptly covered by another guideline, apply
that guideline rather than 82F1.1. Otherwise, in such cases, §2F1.1 is to be applied, but a
departure from the guidelines may be considered.”.
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156.

The Commentary to §2F1.1 captioned "Application Notes' is amended in the second sentence of Note
14 by deleting "in which" and inserting in lieu thereof "for which".

The purposes of this amendment are to ensure that this guidelineis interpreted in a manner consistent
with §1B1.2 and to correct a clerical error. The effective date of this amendment is November 1,
1989.

Section 2F1.1(b)(2) is amended by deleting "; (B)" and inserting in lieu thereof ", or (B)", and by
deleting "; (C) amisrepresentation that the defendant was acting on behalf of a charitable, educational,
religious or political organization, or a government agency; or (D) violation of any judicial or
administrative order, injunction, decree or process, increase by 2 levels, but if theresultislessthanlevel
10, increase to level 10" and inserting in lieu thereof ", increase by 2 levels”.

Section 2F1.1(b)(3) is renumbered as (b)(5), and the following are inserted as new subsections:

"(3) If theoffenseinvolved (A) amisrepresentation that the defendant was acting on behalf
of acharitable, educational, religiousor political organization, or agovernment agency,
or (B) violation of any judicial or administrative order, injunction, decree or process,
increase by 2 levels. If the resulting offense level islessthan level 10, increaseto level
10.

4) If the offense involved the conscious or reckless risk of serious bodily injury, increase
by 2 levels. If the resulting offense level islessthan level 13, increase to level 13.".

The Commentary to 82F1.1 captioned "Statutory Provisions' is amended by inserting "1031,"
immediately following "1029,".

The Commentary to 82F1.1 captioned " Application Notes' isamendedin Note4 by deleting " (b)(2)(C)"
and inserting in lieu thereof "(b)(3)(A)", in Note 5 by deleting " (b)(2)(D)" and inserting in lieu thereof
"(b)(3)(B)", and in Note 9(c) by deleting "or risked" immediately following "caused".

The Commentary to 82F1.1 captioned "Background" isamended in thethird paragraph by deleting " not
only" immediately following "Accordingly, the guideline”, by deleting ", but also specifies that the
minimum offense level in such cases shall be 10" immediately following "is present”, and by deleting
the last sentence as follows:

"A number of special cases are specifically broken out under subdivision (b)(2) to ensure that
defendants in such cases are adequately punished.”.

The Commentary to 82F1.1 captioned "Application Notes' is amended by deleting:

"10. The adjustments for loss do not distinguish frauds involving losses greater than
$5,000,000. Departure above the applicable guideline may be warranted if the loss
substantially exceeds that amount.”,

and by renumbering Notes 11-14 as 10-13 respectively.
The Commentary to 82F1.1 captioned "Application Notes' is amended in Note 1 by deleting "(b)(2)"

and inserting in lieu thereof "(b)(3)", by deleting "several” and inserting in lieu thereof "both", and by
deleting "upward" and inserting in lieu thereof "an upward".
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157.

158.

159.

160.

The purpose of this amendment is to reflect the instruction to the Commission in Section 2(b) of the
Major Fraud Act of 1988. The Commission has concluded that a 2-1evel enhancement with aminimum
offenselevel of 13 should apply to all fraud casesinvolving aconscious or recklessrisk of seriousbodily
injury. In addition, the amendment divides former subsection (b)(2) into two separate specific offenses
characteristics to better reflect their separate nature. The effective date of this amendment is
November 1, 1989.

Section 2G1.1(b)(1) is amended by deleting "defendant used” and inserting in lieu thereof "offense
involved the use of*, and by deleting "drugs or otherwise" and inserting in lieu thereof "threats or drugs
or in any manner".

The Commentary to 82G1.1 captioned "Application Notes' isamended in Note 2 by deleting "by drugs
or otherwise" immediately following "coercion”.

The purpose of this amendment is to clarify the guideline and commentary. The effective date of this

amendment is November 1, 1989.

Section 2G1.1 is amended by inserting the following additional subsection:

"(c)  Specid Instruction
(@D} If the offense involves the transportation of more than one person, Chapter

Three, Part D (Multiple Counts) shall be applied asif the transportation of each
person had been contained in a separate count of conviction.".

The purpose of this amendment is to provide a special instruction for the application of the multiple

count rule in cases involving the transportation of more than one person. The effective date of this
amendment is November 1, 1989.

Section 2G1.2(b)(1) is amended by deleting "drugs or otherwise" and inserting in lieu thereof "threats
or drugs or in any manner".

Section 2G1.2(b)(2) and (3) isamended by deleting " conduct” whenever it appearsand insertinginlieu
thereof in each instance "offense”.

The Commentary to §2G1.2 captioned "Application Notes" isamended in Note 2 by deleting "by drugs
or otherwise" immediately following "coercion”, and in the caption by deleting "Note" and inserting in
lieu thereof "Notes".
The purpose of this amendment isto clarify the guideline and commentary. The effective date of this
amendment is November 1, 1989.
Section 2G1.2 is amended by inserting the following additional subsection:
"(c)  Specid Instruction
(@D} If the offense involves the transportation of more than one person, Chapter

Three, Part D (Multiple Counts) shall be applied asif the transportation of each
person had been contained in a separate count of conviction.".
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161.

162.

163.

164.

165.

The purpose of this amendment is to provide a special instruction for the application of the multiple
count rule in cases involving the transportation of more than one person. The effective date of this
amendment is November 1, 1989.

The Commentary to §2G2.1 captioned "Application Note" is amended in Note 1 by deleting ", distinct
offense, even if several are exploited simultaneously.” and inserting in lieu thereof "victim.
Consequently, multiple counts involving the exploitation of different minors are not to be grouped
together under 83D 1.2 (Groups of Closely-Related Counts).".

The purpose of this amendment is to clarify that multiple counts involving different minors are not
grouped under 83D1.2. The effective date of thisamendment is November 1, 1989.

Chapter Two, Part G, isamended by inserting an additional guideline with accompanying commentary
as §2G2.3 (Selling or Buying of Children for Use in the Production of Pornography).

The purpose of thisamendment isto create a guideline covering the new offensein Section 7512 of the
Anti-Drug Abuse Act of 1988. The effective date of thisamendment is November 1, 1989.

The Commentary to 82G3.1 captioned " Statutory Provisions' is amended by deleting "881461-1465"
and inserting in lieu thereof "881460-1463, 1465-1466".

The purposes of this amendment are to conform the Statutory Provisionsto the revision of §2G3.2 and
to make them more comprehensive. The effective date of this amendment is November 1, 1989.

Chapter Two, Part G is amended by deleting 82G3.2 in its entirety as follows:

"82G3.2. Obscene or Indecent Telephone Communications

@ Base Offense Leve: 6

Commentary

Statutory Provision: 47 U.S.C. § 223.

Background: This offense is a misdemeanor for which the maximum term of imprisonment
authorized by statute is six months.".

A replacement guideline with accompanying commentary is inserted as 82G3.2 (Obscene Telephone
Communications for a Commercial Purpose; Broadcasting Obscene Material).

The purposes of this amendment are to delete a guideline covering a petty offense; and to insert a
guideline covering felony offenses, including two offenses created by Sections 7523 and 7524 of the
Anti-Drug Abuse Act of 1988. The effective date of thisamendment is November 1, 1989.

Thetitle to 82H1.3 is amended by inserting at the end *; Damage to Religious Real Property"”.

The Commentary to 82H1.3 captioned "Application Notes' is amended in Note 3 by deleting "the
adjustment at" immediately before "§3B1.3".
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166.

167.

The Commentary to 82H1.3 captioned "Background" is amended in the third sentence by deleting
"injury occurs, ten yearsif injury occurs,” and inserting in lieu thereof "bodily injury results, ten years
if bodily injury results’.

The Commentary to 82H1.3 captioned " Statutory Provisions' isamended by deleting 18 U.S.C. § 245"
and inserting in lieu thereof "18 U.S.C. 8§ 245, 247".

The purposes of thisamendment are to include arecently enacted offense (18 U.S.C. § 247) expressly
in the title of this guideline and to make editorial improvements. The effective date of this
amendment is November 1, 1989.

Section 2H1.4(a)(2) is amended by deleting "2 plus' and inserting in lieu thereof "6 plus’.

The Commentary to 82H1.4 captioned "Application Notes" is amended in Note 1 by deleting "2 plus’
and inserting in lieu thereof "6 plus’, and by deleting "is defined" and inserting in lieu thereof "means
6 levels above the offense level for any underlying criminal conduct. See the discussion”.

The Commentary to §2H1.4 captioned "Background" is amended in the first paragraph by deleting ",
except where death results, in which case the maximum term of imprisonment authorized is life
imprisonment" and inserting in lieu there of "if no bodily injury results, ten yearsif bodily injury results,
and life imprisonment if death results’, by deleting "Given this one-year statutory maximum, @' and
inserting in lieu thereof "A", by inserting "one-year" immediately following "near the", and by inserting
"or bodily injury” immediately following "resulting in death”.

The Commentary to §2H1.4 captioned "Background" is amended by inserting the following sentences
at the end of the first paragraph:

"The 6-level increase under subsection (a)(2) reflectsthe 2-level increase that is applied to other
offenses covered in this Part plus a 4-level increase for the commission of the offense under
actual or purported legal authority. This4-level increase isinherent in the base offense level of
10 under subsection (a)(1).".

The purpose of this amendment is to correct an anomaly between the offense level under this section
and 82H1.5 when the offense level is determined under subsection (8)(2). Section 2H1.4 issimilar to
§2H1.5inthat it may or may not involve the use of force. Under 82H1.4, however, the offense must
involve the abuse of actual or purported legal authority. The base offense level of 10 used in
2H1.4(a)(1) hasabuilt-in 4-level enhancement (which corresponds to the base offense level of 6 under
§2H1.5(a)(1) plusthe 4-level increase for a public official). Thereisan anomaly, however, when the
base offense level from (8)(2) isused. In such cases, 82H1.4 resultsin an offense level that is4 levels
lessthan 82H1.5 when the offenseis committed by apublic official. The Commentary to 82H1.4isaso
amended to reflect the increase in the maximum authorized sentence from one to ten years in cases
involving bodily injury. The effective date of thisamendment is November 1, 1989.

The Commentary to 82H1.5 captioned "Application Notes' is amended in Note 1 by deleting
"explained” and inserting in lieu thereof "defined".
The Commentary to 82H1.5 captioned "Application Notes' is amended in Note 2 by deleting

"§2H1.4(b)(1)" and inserting in lieu thereof "§2H1.5(b)(1)", and by deleting "the adjustment at"
immediately before "§3B1.3".
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The purposes of thisamendment areto correct aclerical error and to make editorial improvements. The
effective date of this amendment is November 1, 1989.
168. Section 2H2.1(a)(1) is amended by deleting "persons” and inserting in lieu thereof "person(s)”.

The Commentary to §82H2.1 captioned "Background” is amended by deleting "Specific offense
characteristics’ and inserting in lieu thereof "Alternative base offense levels'.

The purpose of thisamendment isto correct two clerical errors. Theeffectivedate of thisamendment
is November 1, 1989.
169. Section 2H3.1 is amended by deleting:
"(a) Base Offense Level (Apply the greater):
(@D} 9; or

2 If the purpose of the conduct was to facilitate another offense, apply the
guideline applicable to an attempt to commit that offense.

(b) Specific Offense Characteristic
(@D} If the purpose of the conduct was to obtain direct or indirect commercial
advantage or economic gain not covered by §2H3.1(a)(2) above, increase by 3
levels™,
and inserting in lieu thereof:
"(@ BaseOffenselLeve: 9

(b) Specific Offense Characteristic

(@D} If the purpose of the conduct was to obtain direct or indirect commercial
advantage or economic gain, increase by 3 levels.

(© Cross Reference

(@D} If the purpose of the conduct was to facilitate another offense, apply the
guideline applicableto an attempt to commit that offense, if theresulting offense
level is greater than that determined above.".

The purpose of this amendment is to correct an anomaly in 82H3.1. Currently, specific offense
characteristic (b)(1) applies only to base offense level (a)(1). Consequently, conduct facilitating an
offense for economic gain of level 8 or 9 would result in agreater offense level (11 or 12) than conduct
facilitating a more serious (level 10 or 11) offense. The effective date of this amendment is
November 1, 1989.
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170.

171.

172.

173.

Section 2J1.1 is amended by deleting:

"If the defendant was adjudged guilty of contempt, the court shall impose a sentence based on
stated reasons and the purposes of sentencing set forth in 18 U.S.C. § 3553(a)(2).",

and inserting in lieu thereof:
"Apply 82X5.1 (Other Offenses).”.

The Commentary to 82J1.1 captioned "Application Note" is amended in Note 1 by deleting "See,
however, §82X5.1 (Other Offenses).” and inserting in lieu thereof "In certain cases, the offense conduct
will be sufficiently analogous to 82J1.2 (Obstruction of Justice) for that guideline to apply.".

This section is designated as a guideline, but it is not a guideline contemplated by the Sentencing
Reform Act. The purpose of this amendment is to clarify the Commission’s original intent by
referencing this section to §2X5.1 (Other Offenses). The effective date of this amendment is
November 1, 1989.

The Commentary to §2J1.1 captioned " Statutory Provisions" is amended by deleting "Provisions' and
inserting in lieu thereof "Provision”, and by deleting "§" and ", 402".

The purpose of this amendment is to delete areference to a petty offense. The effective date of this
amendment is November 1, 1989.

Section 2J1.2(b)(1) is amended by deleting "defendant obstructed or attempted to obstruct the
administration of justice by" and inserting in lieu thereof "offense involved”, and by deleting "or
property,” and inserting in lieu thereof ", or property damage, in order to obstruct the administration
of justice".

Section 2J1.2(b)(2) is amended by deleting "defendant substantially interfered" and inserting in lieu
thereof "offense resulted in substantial interference”.

Section 2J1.2(c)(1) is amended by deleting "conduct was' and inserting in lieu thereof "offense
involved", and by deleting "such" and inserting in lieu thereof "that".

The Commentary to 82J1.2 captioned "Application Notes' is amended in Note 1 by deleting
" Substantially interfered” and inserting in lieu thereof "* Substantial interference”, and by deleting
"offense conduct resulting in" immediately before "a premature”.

The purposes of thisamendment areto clarify the guideline and to ensure that an attempted obstruction

isnot excluded from subsection (c) because of the non-parallel language between (b)(1) and (c)(1). The
effective date of this amendment is November 1, 1989.

The Commentary to §2J1.2 captioned "Statutory Provisions' is amended by deleting "1503-" and
inserting in lieu thereof "1503, 1505-".

The purpose of this amendment is to delete a reference to a petty offense. The effective date of this
amendment is November 1, 1989.

— 74—



November 1, 1997 GUIDELINES MANUAL Amendment 176

174.

175.

176.

The Commentary to 82J1.2 captioned "Statutory Provisions' is amended by inserting ", 1516"
immediately following "1513".

The purpose of this amendment is to expand the coverage of an existing guideline to include a new
offense (Obstruction of a Federal Audit) created by Section 7078 of the Anti-Drug Abuse Act of 1988.
The effective date of thisamendment is November 1, 1989.

Section 2J1.3 isamended in the caption by inserting "or Subornation of Perjury” immediately following
"Perjury”.

Section 2J1.3(b)(1) isamended by del eting " defendant suborned perjury by" and inserting in lieu thereof
"offense involved”, and by deleting "or property” and inserting in lieu thereof ", or property damage,
in order to suborn perjury"”.

Section 2J1.3(b)(2) is amended by deleting "defendant’s" immediately following "If the", and by
deleting "substantially interfered" and inserting in lieu thereof "resulted in substantial interference”.

Section 2J1.3(c)(1) isamended by deleting "conduct was perjury” and inserting in lieu thereof "offense
involved perjury or subornation of perjury”, and by deleting "such" and inserting in lieu thereof "that".

The Commentary to 82J1.3 captioned "Application Notes' is amended in Note 1 by deleting
"*Substantially interfered” and inserting in lieu thereof "* Substantial interference”, and by deleting
"offense conduct resulting in" immediately before "a premature”.
The purposes of this amendment are to clarify the guideline and to ensure that subornation of perjury
is not excluded from subsection (c) dueto alack of parallel wording in the subsections. The effective
date of this amendment is November 1, 1989.
Section 2J1.4(b)(1) is amended by deleting:
"If the defendant falsely represented himself as afederal officer, agent or employee to demand
or obtain any money, paper, document, or other thing of value or to conduct an unlawful arrest
or search, increase by 6 levels.”,

and inserting in lieu thereof:

"If theimpersonation was committed for the purpose of conducting an unlawful arrest, detention,
or search, increase by 6 levels.".

Section 2J1.4 is amended by inserting the following additional subsection:
"(c)  Cross Reference
(@D} If the impersonation was to facilitate another offense, apply the guidelinefor an
attempt to commit that offense, if the resulting offense level is greater than the
offense level determined above.".
The purpose of this amendment is to relate the offense levels more directly to the underlying offense

where the impersonation is committed for the purpose of facilitating another offense. The effective
date of this amendment is November 1, 1989.
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177. Section 2J1.5(b)(1) is amended by deleting "substantialy interfered" and inserting in lieu thereof
"resulted in substantial interference”.

The Commentary to 82J1.5 captioned "Application Notes' is amended in Note 1 by deleting
"*Substantially interfered” and inserting in lieu thereof "* Substantial interference”, and by deleting
"offense conduct resulting in" immediately before "a premature”.
The purpose of this amendment is to clarify the guideline. The effective date of thisamendment is
November 1, 1989.

178. Chapter Two, Part Jis amended by deleting 82J1.7 in its entirety as follows:

"82J1.7. Commission of Offense While on Release

@ Base Offense Level: 6
(b) Specific Offense Characteristics

(@D} If the offense committed while on release is punishable by
death or imprisonment for a term of fifteen years or more,
increase by 6 levels.

2 If the offense committed while on release is punishable by a
term of imprisonment of five or more years, but less than
fifteen years, increase by 4 levels.

3 If the offense committed while on release is a felony

punishable by a maximum term of less than five years,
increase by 2 levels.

Commentary

Statutory Provision: 18 U.S.C. § 3147.

Application Notes:

1 This guideline applies whenever a sentence pursuant to 18 U.S.C. § 3147 isimposed.

2. By statute, a term of imprisonment imposed for a violation of 18 U.S.C. § 3147 runs
consecutively to any other term of imprisonment. Consequently, a sentence for such a
violation is exempt from grouping under the multiple count rules. See 83D1.2.

Background: Because defendants convicted under this section will generally have a prior
crimina history, the guideline sentences provided are greater than they otherwise might

appear.".

A replacement guidelinewith accompanying commentary isinserted as §2J1.7 (Commission of Offense
While on Release).

The purpose of thisamendment isto reflect thefact that 18 U.S.C. 8 3147 isan enhancement provision,

not adistinct offense. Created in 1984 as part of the Comprehensive Crime Control Act, the statute
contained interim provisions (mandatory consecutive sentences that were subject to the parole and good
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179.

180.

181.

time provisions of prior law) that were to be in effect until the sentencing guidelinestook effect. The
Senate Report to S.1762 indicates that the mandatory nature of the interim provisions was to be
eliminated when the sentencing guidelines took effect (" Section 213(h) [220(g) of the CCCA of 1984]
amendsthe new provisionintitle! of this Act relating to consecutive enhanced penaltiesfor committing
an offense while on release (new 18 U.S.C. § 3147)) by eliminating the mandatory nature of the
penalties in favor of utilizing sentencing guidelines’ (Senate Report 98-225 at 186). The statute, as
amended, however, did not actually eliminate all language referring to mandatory penalties. A
mandatory consecutive term of imprisonment isrequired but, unlike other mandatory provisions, there
iS No minimum required.

The amendment converts this section into an offense level adjustment for the offense committed while

on release, atreatment that is considerably more consistent with the treatment of other offense/offender
characteristics. The effective date of this amendment is November 1, 1989.

Section 2J1.8(b)(1) is amended by deleting "substantially interfered” and inserting in lieu thereof
"resulted in substantial interference”.

Section 2J1.8(c)(1) is amended by deleting "conduct was' and inserting in lieu thereof "offense
involved", and by deleting "such" and inserting in lieu thereof "that".

The Commentary to 82J1.8 captioned "Application Notes' is amended in Note 1 by deleting
"Substantially interfered” and inserting in lieu thereof "Substantial interference”, and by deleting
"offense conduct resulting in" immediately before "a premature”.

The Commentary to §2J1.8 captioned "Application Notes® is amended in Note 2 by deleting the first
sentence asfollows: "This section applies only in the case of a conviction under the above referenced
(or equivalent) statute.”.

The purpose of this amendment is to clarify the guideline. The effective date of thisamendment is
November 1, 1989.

The Commentary to §2J1.9 captioned "Application Notes' is amended in Note 2 by deleting the first
sentence as follows: "This section applies only in the case of a conviction under the above referenced
(or equivalent) statute.”.
The purpose of thisamendment isto clarify the commentary. The effective date of thisamendment
is November 1, 1989.
Section 2J1.9(b)(1) is amended by deleting "for refusing to testify" and inserting in lieu thereof "made
or offered for refusing to testify or for the witness absenting himself to avoid testifying".
The Commentary to 82J1.9 captioned "Application Notes' is amended by deleting:

"1. ‘Refusing to testify’ includes absenting oneself for the purpose of avoiding testifying.”,

and by renumbering Notes 2 and 3 as 1 and 2 respectively.

The purpose of this amendment is to move material from the commentary to the guideline itself where
it more properly belongs. The effective date of this amendment is November 1, 1989.
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182.

183.

184.

185.

186.

187.

Sections 2K 1.4(c) and 2K 1.5(c) are amended by deleting "higher" whenever it appears and inserting
in lieu thereof "greater”.

The purpose of this amendment is to correct a clerical error. The effective date of this amendment
is November 1, 1989.

Section 2K 1.3(b) isamended by deleting "any of thefollowing” and inserting in lieu thereof "morethan
one".

Section 2K1.3(b)(5) is amended by deleting "firearm offense” and inserting in lieu thereof "offense
involving explosives'.

The purpose of this amendment isto clarify the guideline. The effective date of thisamendment is
November 1, 1989.

Section 2K 1.4(b) isamended by deleting "any of thefollowing" and inserting in lieu thereof "morethan
one".

The purpose of this amendment is to clarify the guideline. The effective date of thisamendment is
November 1, 1989.

Section 2K 1.4 is amended by inserting the following additional subsection:
"(d) Note

(@D} The specific offense characteristic in subsection (b)(4) applies only in the case
of an offense committed prior to November 18, 1988.".

The Commentary to 82K 1.4 captioned " Statutory Provisions' isamended by inserting " (only in the case
of an offense committed prior to November 18, 1988)" immediately following "(h)".

The Commentary to 82K 1.4 captioned "Background", isamended by deleting "used fire or an explosive
in the commission of afelony,” immediately before "used a destructive device", and by inserting the
following additional sentences at the end of the paragraph:

"As amended by Section 6474(b) of the Anti-Drug Abuse Act of 1988 (effective November 18,
1988), 18 U.S.C. § 844(h) setsforth a mandatory sentencing enhancement of five years for the
first offense and ten years for subsequent offensesif the defendant was convicted of using fire or
an explosive to commit afelony or of carrying an explosive during the commission of afelony.
See §2K1.7.".

The purpose of thisamendment isto conform the guideline to astatutory revisionto 18 U.S.C. § 844(h).
The effective date of thisamendment is November 1, 1989.

Section 2K 1.5(b) isamended by deleting "any of thefollowing” and inserting in lieu thereof "morethan
one".

The purpose of this amendment isto clarify the guideline. The effective date of thisamendment is

November 1, 1989.

Section 2K1.5(b)(1) is amended by deleting "(i.e., the defendant is convicted under
49 U.S.C. § 1472(1)(2)" immediately following "human life", and by inserting "is convicted under
49 U.S.C. 8§ 1472(1)(2) (i.e., the defendant” immediately before "acted".
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188.

189.

The purpose of this amendment isto clarify the guideline. The effective date of thisamendment is

November 1, 1989.

Chapter Two, Part K isamended by inserting an additional guideline with accompanying commentary
as §2K1.7 (Use of Fire or Explosivesto Commit a Federal Felony).

The purpose of thisamendment isto conform the guidelineto astatutory revision of 18 U.S.C. § 844(h).
The effective date of thisamendment is November 1, 1989.

Section 2K 2.1 is amended by deleting the entire guideline and accompanying commentary, except for
the commentary captioned "Background", as follows:

"82K2.1. Receipt, Possession, or Transportation of Firearms and Other Weapons by

Prohibited Persons

@ Base Offense Leve: 9

(b) Specific Offense Characteristics

)

2

If the firearm was stolen or had an altered or obliterated serial
number, increase by 1 level.

If the defendant obtained or possessed the firearm solely for
sport or recreation, decrease by 4 levels.

(© Cross Reference

@

If the defendant used the firearm in committing or attempting
another offense, apply the guideline in respect to such other
offense, or §2X1.1 (Attempt or Conspiracy) if the resulting
offense level is higher than that determined above.

Commentary

Statutory Provisions: 18 U.S.C. 88 922(a)(6), (g), (h).

Application Note:
1 Under 82K2.1(b)(2), intended lawful use, as determined by the surrounding

circumstances, provides a decrease in offense level. Relevant circumstances include,
among others, the number and type of firearms (sawed-off shotguns, for example, have
few legitimate uses) and ammunition, the location and circumstances of possession, the
nature of the defendant’s criminal history (e.g., whether involving firearms), and the
extent to which possession is restricted by local law.",

and inserting in lieu thereof:

"82K2.1. Unlawful Receipt, Possession, or Transportation of Firearms or Ammunition

@ Base Offense Level (Apply the greatest):

)

2

16, if the defendant is convicted under 18 U.S.C. § 922(o) or
26 U.S.C. § 5861, or

12, if thedefendant is convicted under 18 U.S.C. §922(qg), (h),

or (n); or if the defendant, at the time of the offense, had been
convicted in any court of an offense punishable by
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imprisonment for a term exceeding one year; or
3 6, otherwise.
(b) Specific Offense Characteristics

(@D} If the defendant obtained or possessed the firearm or
ammunition solely for lawful sporting purposes or collection,
decrease the offense level determined above to level 6.

2 If the firearm was stolen or had an altered or obliterated serial
number, increase by 2 levels.

(© Cross References

(@D} If the offense involved the distribution of a firearm or
possession with intent to distribute, apply §2K2.2 (Unlawful
Trafficking and Other Prohibited Transactions Involving
Firearms) if the resulting offense level is greater than that
determined above.

2 If the defendant used or possessed the firearm in connection
with commission or attempted commission of another offense,
apply 82X 1.1 (Attempt, Solicitation, or Conspiracy) in respect
to that other offense, if the resulting offense level is greater
than that determined above.

Commentary

Statutory Provisions: 18 U.S.C. § 922(a)(1), (a)(3), (a)(4), (a)(6), (e), (f), (9), (h), (i), (), (k),

(1), (n), and (0); 26 U.S.C. § 5861(b), (c), (d), (h), (i), (), and (k).

Application Notes:

1

The definition of ‘firearm’ used in this section isthat set forthin 18 U.S.C. § 921(a)(3)
(if the defendant is convicted under 18 U.S.C. § 922) and 26 U.S.C. § 5845(a) (if the
defendant is convicted under 26 U.S.C. § 5861). These definitions are somewhat
broader than that used in Application Note 1(e) of the Commentary to §1B1.1
(Application Instructions). Under 18 U.S.C. § 921(a)(3), the term ‘firearm’ means (A)
any weapon (including a starter gun) which will or is designed to or may readily be
converted to expel a projectile by the action of an explosive; (B) the frame or receiver
of any such weapon; (C) any firearm muffler or firearm silencer; or (D) any destructive
device. Under 26 U.S.C. § 5845(a), theterm ‘firearm’ includes a shotgun, or aweapon
made from a shotgun, with abarrel or barrels of lessthan 18 inchesin length; aweapon
made from a shotgun or rifle with an overall length of less than 26 inches; arifle, or
weapon made from a rifle, with a barrel or barrels less than 16 inches in length; a
machine gun; amuffler or silencer for afirearm; adestructive device; and certain other
large bore weapons.

Under 82K2.1(b)(1), intended lawful use, as determined by the surrounding
circumstances, providesadecreaseintheoffenselevel. Relevant circumstancesinclude,
among others, the number and type of firearms (sawed-off shotguns, for example, have
few legitimate uses) and ammunition, the location and circumstances of possession, the
nature of the defendant’s criminal history (e.q., whether involving firearms), and the
extent to which possession was restricted by local law.".

The Commentary to 82K2.1 captioned "Background” is amended in the last paragraph by deleting
"82K2.1(c)" and inserting in lieu thereof "82K2.1(c)(2)".
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Chapter Two, Part K, Subpart 2 isamended by deleting 882K 2.2 and 2K2.3 in their entirety asfollows:

"82K2.2. Receipt, Possession, or Transportation of Firearms and Other Weapons in
Violation of National Firearms Act

@ Base Offense Level: 12
(b) Specific Offense Characteristics

(@D} If the firearm was stolen or had an altered or obliterated serial
number, increase by 1 level.

2 If the firearm was a silencer, increase by 4 levels.

3 If the defendant obtained or possessed the firearm solely for
sport, recreation or collection, decrease by 6 levels.

(© Cross Reference
(@D} If the defendant used the firearm in committing or attempting
another offense, apply the guideline for such other offense or

§2X1.1 (Attempt or Conspiracy), if the resulting offense level
is higher than that determined above.

Commentary
Statutory Provisions: 26 U.S.C. 88 5861(b) through (1).

Application Notes:

1 Under 82K2.2(b)(3), intended lawful use, as determined by the surrounding
circumstances, provides a decrease in offense level. Relevant circumstances include,
among others, the number and type of firearms (sawed-off shotguns, for example, have
few legitimate uses) and ammunition, the location and circumstances of possession, the
nature of the defendant’s criminal history (e.q., whether involving firearms), and the
extent to which possession is restricted by local law.

2. Subsection (c)(1) refers to any situation in which the defendant possessed a firearm to
facilitate another offense that he committed or attempted.

Background: 26 U.S.C. § 5861 prohibits the unlicensed receipt, possession, transportation, or
manufacture of certain firearms, such as machine guns, silencers, rifles and shotguns with
shortened barrels, and destructive devices. Aswith 82K2.1, there is considerable variation in
the conduct included under this statutory provision and some violations may be relatively
technical.

82K2.3. Prohibited Transactions in or Shipment of Firearms and Other Weapons

@ Base Offense Levdl:
(@D} 12, if convicted under 26 U.S.C. § 5861; or
2 6, otherwise.

(b) Specific Offense Characteristics

(@D} If the number of firearms unlawfully dealt in exceeded 5,
increase as follows:

—81-—



Amendment 189 GUIDELINES MANUAL November 1, 1997

Number of Firearms Increasein Level
(A) 6-10 add 1
(B) 11-20 add 2
(© 21-50 add 3
(D) 51- 100 add 4
(E) 101 - 200 add 5
(3] more than 200 add 6

2 If any of the following applies, use the greatest:

(A) If the defendant knew or had reason to believe that a
purchaser was a person prohibited by federa law
from owning the firearm, increase by 2 levels.

(B) If the defendant knew or had reason to believe that a
purchaser resided in another state in which he was
prohibited from owning the firearm, increase by 1
level.

(© If the defendant knew or had reason to believe that a
firearm was stolen or had an altered or obliterated
seria number, increase by 1 level.

(© Cross Reference

(@D} If the defendant provided the firearm to another for the
purpose of committing another offense, or knowing that he
planned to useit in committing another offense, apply §2X1.1
(Attempt or Conspiracy) in respect to such other offense, if the
resulting offense level is higher.

Commentary

Statutory Provisions: 18 U.S.C. § 922 (a)(1), (8)(5), (b)(2), (b)(3), (d), (i), (), (K), (1); 26 U.S.C.
§ 5861(3).

Background: This section appliesto avariety of offenses involving prohibited transactions in
or transportation of firearms and certain other weapons.".

A replacement guideline with accompanying commentary isinserted as 82K 2.2 (Unlawful Trafficking
and Other Prohibited Transactions Involving Firearms).
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190.

Chapter Two, Part K, Subpart 2 is amended by inserting an additional guideline with accompanying
commentary as 82K 2.3 (Receiving, Transporting, Shipping or Transferring aFirearm or Ammunition
With Intent to Commit Another Offense, or With Knowledge that It Will Be Used in Committing
Another Offense).

This amendment addresses anumber of diverse substantive and technical issues, aswell asthe creation
of several new offenses, and increased statutory maximum penaltiesfor certain other offenses. Because
there exist a large number of overlapping statutory provisions, the three basic guidelines, §2K2.1
(Possession by a prohibited person), §2K2.2 (Possession of certain types of weapons), and §2K2.3
(Unlawful trafficking) are not closely tied to the actual conduct. The amendment addresses thisissue
by consolidating the current three guidelines into two guidelines: (1) unlawful possession, receipt, or
transportation, and (2) unlawful trafficking; and by more carefully drawing the distinctions between the
base offense levels provided. The third guideline in this amendment is a new guideline to address
transfer of aweapon with intent or knowledge that it will be used to commit another offense (formerly
covered in a cross reference) and a new offense added by the Anti-Drug Abuse Act of 1988 (Section
6211)(Interstate travel to acquire afirearm for a criminal purpose).

The base offense level for conduct covered by the current 82K 2.1 isincreased in the amendment from
9to 12. The statutorily authorized maximum sentence for the conduct covered under §2K2.1 was
increased from five to ten years by the Anti-Drug Abuse Act of 1988 (Section 6462). Note, however,
that the most aggravated conduct under 82K 2.1 (possession of aweapon during commission of another
offense) is handled by the cross-reference at subsection (c) and is based upon the offense level for an
attempt to commit the underlying offense. See Background Commentary to current 82K2.1. The
offense level for unlawful possession of a machine gun, sawed off shotgun, or destructive device is
increased from 12 to 16. In addition, the amendment raises the enhancement for stolen weapons or
obliterated serial numbers from 1 to 2 levels to better reflect the seriousness of this conduct. The
numbers currently used in the table for the distribution of multiple weaponsin §2K 2.2 are amended to
increase the offense level more rapidly for sale of multiple weapons. The effective date of this
amendment is November 1, 1989.

Section 2K2.4 is amended by deleting "penalties are those" and inserting in lieu thereof "term of
imprisonment is that".

The Commentary to §2K2.4 captioned "Application Notes' is amended by inserting the following
additional note:

"3. Imposition of a term of supervised release is governed by the provisions of §5D1.1
(Imposition of a Term of Supervised Release).”.

Section 2K2.4 is amended by inserting "(a)" immediately before "1f", and by inserting the following
additional subsection:

"(b)  Speciad Instructions for Fines

(@D} Wherethereisafederal conviction for the underlying offense, thefine guideline
shall be the fine guideline that would have been applicable had there only been
a conviction for the underlying offense. This guideline shall be used as a
consolidated fine guideline for both the underlying offense and the conviction
underlying this section.”.

The Commentary to §2K2.4 captioned "Application Notes' is amended by inserting the following
additional note:

"4, Subsection (b) sets forth special provisions concerning the imposition of fines. Where
there is also a conviction for the underlying offense, a consolidated fine guideline is
determined by the offenselevel that would have applied to the underlying offense absent
aconviction under 18 U.S.C. 8 924(c) or 929(a). This is because the offense level for
the underlying offense may be reduced when there is also a conviction under
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191.

192.

193.

18 U.S.C. § 924(c) or 929(a) in that any specific offense characteristic for possession,
use, or discharge of afirearm isnot applied (see Application Note 2). The Commission
has not established a fine guideline range for the unusual case in which there is no
conviction for the underlying offense.".

The purpose of thisamendment isto addressthe imposition of afine or term of supervised release when
this guideline applies. The effective date of this amendment is November 1, 1989.

Chapter Two, Part K isamended by inserting an additional guideline with accompanying commentary
as §2K 2.5 (Possession of Firearms and Dangerous Weapons in Federal Facilities).

The purpose of this amendment is to reflect a new offense enacted by Section 6215 of the Anti-Drug
Abuse Act of 1988. A base offense level of 6 is provided for the misdemeanor portion of this statute.
The felony portion of this statute (possession with intent to commit another offense) istreated asif an
attempt to commit that other offense. The effective date of thisamendment is November 1, 1989.

Section 2L 1.1(b) is amended by inserting the following additional subsection:

"(3) If the defendant is an unlawful alien who has been deported (voluntarily or
involuntarily) on one or more occasions prior to theinstant offense, and the offense level
determined aboveislessthan level 8, increase to level 8.".

The Commentary to §2L1.1 captioned "Application Notes' is amended in Note 6 by deleting
"enhancement at 821 1.1(b)(1) does not apply" and inserting in lieu thereof "reduction at 82L.1.1(b)(1)
applies’.

The purposes of thisamendment are to provide an offenselevel that isno lessthan that provided under
§2L.1.2 in the case of a defendant who is apreviously deported alien, and to conform Application Note
6 of the Commentary to 82L.1.1 to the January 1988 revision of 82L.1.1. The effective date of this
amendment is November 1, 1989.

Section 2L 1.2 is amended by inserting the following additional subsection:
"(b)  Specific Offense Characteristic

(@D} If the defendant previously was deported after sustaining a conviction for a
felony, other than afelony involving violation of theimmigration laws, increase
by 4 levels.”,

The Commentary to 82L.1.2 captioned "Application Notes' is amended by inserting the following
additional notes:

"3. A 4-level increaseis provided under subsection (b)(1) in the case of adefendant who was
previously deported after sustaining a conviction for a felony, other than a felony
involving a violation of the immigration laws. In the case of a defendant previously
deported after sustaining a conviction for an aggravated felony as defined in 8 U.S.C.
§ 1101(a), or for any other violent felony, an upward departure may be warranted.

4. The adjustment under 82L.1.2(b)(1) isin addition to any criminal history points added
for such conviction in Chapter 4, Part A (Criminal History).".

The purpose of thisamendment is to add a specific offense characteristic to provide an increase in the
caseof analien previously deported after conviction of afelony other than animmigration law violation.
This specific offense characteristic isin addition to, and not in lieu of, criminal history points added for
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194.

195.

196.

197.

the prior sentence. The amendment provides for consideration of an upward departure where the
previous deportation was for an "aggravated felony” or for any other violent felony. The effectivedate
of thisamendment is November 1, 1989.

Chapter Two, Part L, Subpart 1 is amended by deleting 82L. 1.3 in its entirety as follows:

"82L.1.3. Engaging in a Pattern of Unlawful Employment of Aliens

@ Base Offense Level: 6

Commentary
Statutory Provision: 8 U.S.C. § 1324a(f)(1).

Background: The offense covered under this section isamisdemeanor for which the maximum
term of imprisonment authorized by statute is six months.”.

The purpose of this amendment is to delete a guideline applying only to a petty offense. Petty offenses
were deleted from coverage of the guidelines by the adoption of §1B1.9 (effective June 15, 1988). The
effective date of this amendment is November 1, 1989.

Section 2L.2.1(a) is amended by deleting "6" and inserting in lieu thereof "9".

Section 2L.2.1(b)(1) isamended by deleting "for profit, increase by 3levels' and inserting in lieu thereof
"other than for profit, decrease by 3 levels'.

The purpose of this amendment is to conform the structure of this guideline to that of 82L.1.1. The
effective date of this amendment is November 1, 1989.
Section 2L.2.2 is amended by inserting the following additional subsection:
"(b)  Specific Offense Characteristic
(@D} If the defendant is an unlawful alien who has been deported (voluntarily or
involuntarily) on one or more occasions prior to the instant offense, increase by
2 levels.".
The Commentary to 82L.2.2 captioned "Application Notes" is amended by deleting:

"1. In the case of adefendant who is an unlawful alien and has been deported (voluntarily
or involuntarily) on one or more occasions prior to the instant offense, the Commission
recommends an upward departure of 2 levelsin order to provide a result equivalent to
§2L1.2.",

by renumbering Note 2 as Note 1, and by deleting "Notes" and inserting in lieu thereof "Note".
The purpose of this amendment it to convert a departure recommendation into a specific offense
characteristic. The effective date of this amendment is November 1, 1989.

Section 2L.2.3(a) is amended by deleting "6" and inserting in lieu thereof "9".

Section 2L.2.3(b)(1) isamended by deleting "for profit, increase by 3levels' and inserting in lieu thereof
"other than for profit, decrease by 3 levels'.

The purpose of this amendment is to conform the structure of this guideline to that of 82L.1.1. The
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198.

199.

200.

effective date of thisamendment is November 1, 1989.

Section 2L.2.4 is amended by inserting the following additional subsection:
"(b)  Specific Offense Characteristic
(@D} If the defendant is an unlawful alien who has been deported (voluntarily or
involuntarily) on one or more occasions prior to the instant offense, increase by
2 levels.".
The Commentary to 821.2.4 captioned "Application Notes" is amended by deleting:

"1. In the case of a defendant who is an unlawful alien and has been deported (voluntarily
or involuntarily) on one or more occasions prior to the instant offense, the Commission
recommends an upward departure of 2 levelsin order to provide aresult equivalent to
§2L1.2.",

by renumbering Note 2 as Note 1, and by deleting "Notes" and inserting in lieu thereof "Note".
The purpose of this amendment is to convert a departure recommendation into a specific offense
characteristic. The effective date of this amendment is November 1, 1989.

Section 2N3.1 is amended by deleting:

"(b)  If more than one vehicle was involved, apply 82F1.1 (Offenses Involving Fraud or
Deceit).",

and inserting in lieu thereof:
"(b)  Cross Reference

(@D} If the offense involved more than one vehicle, apply 82F1.1 (Fraud and
Deceit).".

The purposes of this amendment are to correct a clerical error and to conform the phraseology of this
subsection to that used elsewhere in the guidelines. The effective date of this amendment is
November 1, 1989.

Section 2P1.1(a) is amended by deleting:

"(1)  13,if fromlawful custody resulting from aconviction or asaresult of alawful arrest for
afelony;

2 8, if from lawful custody awaiting extradition, pursuant to designation as a recalcitrant
witness or as aresult of alawful arrest for a misdemeanor.”,

and inserting in lieu thereof:

"(1) 13, if the custody or confinement is by virtue of an arrest on a charge of felony, or
conviction of any offense;

2 8, otherwise.".
The purpose of this amendment is to clarify the language of the guideline by making it conform more

closdly to that used in 18 U.S.C. § 751, the statute from which it was derived. The effective date of
this amendment is November 1, 1989.
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201.

202.

203.

Section 2P1.1(b)(3) is amended by deleting:

"If the defendant committed the offense while a correctiona officer or other employee of the
Department of Justice, increase by 2 levels.",

and inserting in lieu thereof:

"If the defendant was alaw enforcement or correctional officer or employee, or an employee of
the Department of Justice, at the time of the offense, increase by 2 levels.”.

The current specific offense characteristic (b)(3) applies only to correctional officers or Justice
Department employees, and not to local or state law enforcement officers who might have custody of
afederal prisoner, or even to federal law enforcement officers who are not employed by the Department
of Justice (e.q., Secret Service agents are employed by the Treasury Department). It also does not
appear to apply to law enforcement or correctional employees who are not sworn officers unless they
are Justice Department employees. The purpose of this amendment is to correct this anomaly. The
effective date of this amendment is November 1, 1989.

Section 2P1.2(b)(1) is amended by deleting:

"If the defendant committed the offense while a correctiona officer or other employee of the
Department of Justice, increase by 2 levels.",

and inserting in lieu thereof:

"If the defendant was alaw enforcement or correctional officer or employee, or an employee of
the Department of Justice, at the time of the offense, increase by 2 levels.”.

The current specific offense characteristic (b)(1) applies only to correctional officers or Justice
Department employees, and not to local or state law enforcement officers who might have custody of
afederal prisoner, or even to federal law enforcement officers who are not employed by the Department
of Justice (e.q., Secret Service agents are employed by the Treasury Department). It also does not
appear to apply to law enforcement or correctional employees who are not sworn officers unless they
are Justice Department employees. The purpose of this amendment is to correct this anomaly. The
effective date of this amendment is November 1, 1989.

Section 2P1.2 is amended by inserting the following additional subsection:
"(c)  Cross Reference
(@D} If the defendant is convicted under 18 U.S.C. § 1791(a)(1) and is punishable
under 18 U.S.C. § 1791(b)(1), the offense level is 2 plus the offense level from

82D1.1, but in no event less than level 26.".

The Commentary to 82P1.2 captioned "Application Note" isamended by deleting "Note" and inserting
in lieu thereof "Notes"’, and by inserting the following additional note:

"2. Pursuant to 18 U.S.C. § 1791(c), as amended, a sentence imposed upon an inmate for
aviolation of 18 U.S.C. § 1791 shall be consecutive to the sentence being served at the
time of the violation.".

The purpose of this amendment isto implement the direction to the Commission in Section 6468 of the
Anti-Drug Abuse Act of 1988. The effective date of thisamendment is November 1, 1989.
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204.

205.

206.

207.

Chapter Two, Part Pis amended by deleting §2P1.4 in its entirety as follows:

"82P1.4. Trespass on Bureau of Prisons Facilities

@ Base Offense Leve: 6

Commentary
Statutory Provision: 18 U.S.C. § 1793.".

The purpose of this amendment is to delete a guideline applying only to a petty offense. Petty offenses
were deleted from coverage of the guidelines by the adoption of 81B1.9 (effective June 15, 1988). The
effective date of this amendment is November 1, 1989.

The Commentary to 82Q1.3 captioned " Statutory Provisions' is amended by deleting "§ 4912,".

The purpose of this amendment is to delete a reference to a petty offense. The effective date of this
amendment is November 1, 1989.

Section 2Q1.4(b)(1) is amended by inserting "bodily" immediately preceding "injury"”.

The Commentary to 82Q1.4 captioned "Application Note" is amended by deleting:

"1. ‘Serious injury’ means serious bodily injury as defined in the Commentary to §1B1.1
(Applicable Instructions).”,

and inserting in lieu thereof:

"1. ‘Serious bodily injury’ is defined in the Commentary to 81B1.1 (Application
Instructions).”.

The purpose of this amendment isto correct aclerical error. The effective date of this amendment
is November 1, 1989.
Section 2Q1.5(b) is amended by deleting:

"(2)  If the purpose of the offense was to influence government action or to extort money,
increase by 8 levels.”,

and by inserting the following additional subsection:
"(c)  Cross Reference
(@D} If the purpose of the offense was to influence government action or to extort
money, apply 82B3.2 (Extortion by Force or Threat of Injury or Serious
Damage).".
Section 2Q1.5(b) isamended by deleting " Characteristics' and inserting in lieu thereof " Characteristic”.
The purposes of this amendment are to convert a specific offense characteristic to a cross-reference and

render the guidelinesinternally more consistent. The effective date of thisamendment is November
1, 1989.
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208.

200.

Chapter Two, Part Q, Subpart 1, is amended by inserting an additional guideline with accompanying
commentary as 82Q1.6 (Hazardous or Injurious Devices on Federal Lands).

The purpose of this amendment isto reflect a new offense created by Section 6254(f) of the Anti-Drug
Abuse Act of 1988. The effective date of thisamendment is November 1, 1989.

Section 2Q2.1 is amended in the title by inserting at the end "'; Smuggling and Otherwise Unlawfully
Dealing in Fish, Wildlife, and Plants".

The Commentary to §2Q2.1 captioned "Statutory Provisions® is amended by inserting immediately
before the period at the end ", 3373(d); 18 U.S.C. § 545".

The Commentary to §20Q2.1 captioned "Background” is amended by deleting "and the Fur Seal Act.
These statutes provide special protection to particular species of fish, wildlife and plants.” and inserting
in lieu thereof "the Fur Seal Act, the Lacey Act, and to violations of 18 U.S.C. § 545 where the
smuggling activity involved fish, wildlife, or plants.”.

Chapter Two, Part Q, Subpart 2 is amended by deleting §2Q2.2 in its entirety as follows:

"82Q2.2. Lacey Act; Smuggling and Otherwise Unlawfully Dealingin Fish, Wildlife, and
Plants

@ Base Offense Levdl:

(@D} 6, if the defendant knowingly imported or exported fish,
wildlife, or plants, or knowingly engaged in conduct involving
the sale or purchase of fish, wildlife, or plants with a market
value greater than $350; or

2 4.

(b) Specific Offense Characteristics

(@D} If the offense involved a commercial purpose, increase by 2
levels.
2 If the offense involved fish, wildlife, or plants that were not

quarantined as required by law, increase by 2 levels.
3 Apply the greater:

(A) If the market value of the fish, wildlife, or plants
exceeded $2,000, increase the offense level by the
corresponding number of levels from the table in
§2F1.1 (Fraud and Deceit); or

(B) If the offense involved a quantity of fish, wildlife, or
plants that was substantial in relation either to the
overall population of the species or to a discrete
subpopulation, increase by 4 levels.

Commentary
Statutory Provisions: 16 U.S.C. § 3773(d); 18 U.S.C. § 545.
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Application Note:
1 This section applies to violations of 18 U.S.C. § 545 where the smuggling activity

involved fish, wildlife, or plants. In other cases, see 882T3.1 and 2T3.2.

Background: Thissection appliesto violations of the Lacey Act Amendmentsof 1981, 16 U.S.C.
§ 3373(d), and to violations of 18 U.S.C. § 545 where the smuggling activity involved fish,
wildlife, or plants. Thesearethe principal enforcement statutes utilized to combat interstate and
foreign commerce in unlawfully taken fish, wildlife, and plants. The adjustments for specific
offense characteristics are identical to those in §2Q2.1.".

The purpose of this amendment isto consolidate two guidelines that cover very similar offenses. The
effective date of this amendment is November 1, 1989.

210. Section 2Q2.1(b)(3) isamended by deleting "Apply the greater:" and inserting in lieu thereof "(If more
than one applies, use the greater):".
The purpose of this amendment is to conform the guideline to the style of other guidelines. The
effective date of this amendment is November 1, 1989.

211. Section 2R1.1(b)(2) is amended in the first column of the table by deleting:

"Volume of Commerce

(A)  lessthan $1,000,000

(B)  $1,000,000 - $4,000,000
(C)  $4,000,001 - $15,000,000
(D)  $15,000,001 - $50,000,000
(E)  over $50,000,000",

and inserting in lieu thereof:

"Volume of Commerce (Apply the Greatest)

(A)  Lessthan $1,000,000
(B)  $1,000,000 - $4,000,000
©) More than $4,000,000
(D)  Morethan $15,000,000
(E)  Morethan $50,000,000".

The purpose of this amendment is to eliminate minor gapsin the losstable. The effective date of this
amendment is November 1, 1989.

212. Section 2S1.1(b)(2) is amended in the first column of the table by deleting:

"Vaue
(A) $100,000 or less
(B) $100,001 - $200,000
(©) $200,001 - $350,000
(D) $350,001 - $600,000
(E) $600,001 - $1,000,000
] $1,000,001 - $2,000,000
(G) $2,000,001 - $3,500,000
(H) $3,500,001 - $6,000,000
0 $6,000,001 - $10,000,000
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213.

214.

215.

216.

Q) $10,000,001 - $20,000,000
(K) $20,000,001 - $35,000,000
(L) $35,000,001 - $60,000,000
(M) $60,000,001 - $100,000,000
(N) more than $100,000,000",

and inserting in lieu thereof:

"Value (Apply the Greatest)
(A) $100,000 or less
(B) More than $100,000
©) More than $200,000
(D) More than $350,000
(E) More than $600,000
(P More than $1,000,000
(G) More than $2,000,000
(H) More than $3,500,000
0 More than $6,000,000
) More than $10,000,000
(K) More than $20,000,000
(L) More than $35,000,000
(M) More than $60,000,000
(N) More than $100,000,000".

The purpose of thisamendment isto eliminate minor gapsin thevaluetable. Theeffectivedateof this
amendment is November 1, 1989.

The Commentary to §2S51.1 captioned "Background” isamended in the third paragraph by inserting the
following additional sentences at the end: "Effective November 18, 1988, 18 U.S.C. § 1956(a)(1)(A)
contains two subdivisions. The base offense level of 23 appliesto § 1956(a)(1)(A)(i) and (ii).".

The purpose of thisamendment isto reflect a statutory revision made by Section 6471 of the Anti-Drug
Abuse Act of 1988. The effective date of this amendment is November 1, 1989.

The Commentary to 82S1.1 captioned "Background" is amended in the fourth paragraph by deleting
"scope of the criminal enterprise as well as the degree of the defendant’ s involvement™ and inserting
in lieu thereof "magnitude of the criminal enterprise, and the extent to which the defendant aided the
enterprise”.

The purpose of thisamendment isto clarify the commentary. The effective date of thisamendment
is November 1, 1989.
Section 251.2(b)(1)(A) is amended by inserting at the end "or".

The Commentary to §2S1.2 captioned "Background” is amended in the third paragraph by deleting
"(b)(1)" and inserting in lieu thereof "(b)(1)(B)".

The purpose of this amendment isto correct clerical errors. The effective date of thisamendment is
November 1, 1989.

Section 2S1.3(a)(1)(C) is amended by deleting "the proceeds of criminal activity" and insertingin lieu
thereof "criminally derived property”, and in subsection (b)(1) by inserting "property” immediately
following "criminally derived".

—-901 -



Amendment 216 GUIDELINES MANUAL November 1, 1997

217.

218.

The Commentary to 82S51.3 captioned "Application Note" is amended by deleting:

"1. Asused in this guideline, funds or other property are the * proceeds of criminal activity’
or ‘criminally derived' if they are‘criminally derived property,” within the meaning of
18 U.S.C. §1957.",

and inserting in lieu thereof:

"1. ‘Criminally derived property’ means any property constituting, or derived from,
proceeds obtained from a criminal offense. See 18 U.S.C. § 1957(f)(2).".

The purpose of this amendment is to clarify the guideline. The effective date of thisamendment is
November 1, 1989.

The Commentary to §2S1.3 captioned "Statutory Provisions' is amended by inserting "26 U.S.C.
§ 7203 (if awillful violation of 26 U.S.C. § 60501);" immediately before "31 U.S.C.".

The purpose of this amendment is to conform the guideline to arevision of the relevant statute. The
effective date of this amendment is November 1, 1989.

Section 251.3(a)(1)(A) is amended by inserting "or" immediately following "requirements;”.

Section 251.3(a)(1)(B) is amended by deleting "activity” and inserting in lieu thereof "evasion of
reporting requirements”.

The Commentary to 82S51.3 captioned " Application Note" isamended in the caption by deleting "Note"
and inserting in lieu thereof "Notes", and by inserting the following additional note:

"2. Subsection (a)(1)(C) applies where a reasonable person would have believed from the
circumstancesthat thefundswere criminally derived property. Subsection (b)(1) applies
if the defendant knew or believed the funds were criminally derived property.
Subsection (b)(1) appliesin addition to, and not in lieu of, subsection (8)(1)(C). Where
subsection (b)(1) applies, subsection (8)(1)(C) also will apply. It is possible that a
defendant ‘believed’ or ‘ reasonably should have believed’ that thefundswere criminally
derived property even if, in fact, the funds were not so derived (e.g., in a ‘sting’
operation where the defendant is told the funds were derived from the unlawful sale of
controlled substances).”.

The Commentary to §2S51.3 captioned "Background” is amended in the second paragraph by deleting:

"The base offense level is set at 13 for the great majority of cases. However, the base offense
level isset at 5 for those cases in which these offenses may be committed with innocent motives
and the defendant reasonably believed that the funds were from legitimate sources. The higher
base offense level appliesin all other cases. The offense level isincreased by 5 levelsif the
defendant knew that the funds were criminally derived.”,

and inserting in lieu thereof:

"A base offense level of 13 is provided for those offenses where the defendant either
structured the transaction to evade reporting requirements, made false statements to
conceal or disguise the activity, or reasonably should have believed that the funds were
criminally derived property. A lower aternative base offenselevel of 5isprovidedinall
other cases. The Commission anticipates that such cases will involve simple
recordkeeping or other more minor technical violations of the regulatory scheme
governing certain monetary transactionscommitted by defendantswho reasonably believe
that the funds at issue emanated from legitimate sources.
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2109.

220.

Where the defendant actually knew or believed that the funds were criminally derived property,
subsection (b)(1) providesfor a5 level increase in the offense level.".

The Commentary to §2S51.3 captioned "Background” isamended in thelast paragraph by deleting " The
dollar value of the the transactions not reported is an important sentencing factor, except in rare cases.
It isan" and inserting in lieu thereof "Except in rare cases, the dollar value of the transactions not
reported is an important™.

The Commentary to §2S1.3 captioned "Statutory Provisions' is amended by inserting "18 U.S.C.
§ 1005;" immediately following "Provisions'.

The purposes of thisamendment areto clarify the guideline and commentary, to provide more compl ete
statutory references, and to conform the format of the guideline to that used in other guidelines. The
effective date of this amendment is November 1, 1989.

Section 2T1.1(a) is amended by deleting the last sentence as follows: "When more than one year is
involved, the tax losses are to be added.".

The Commentary to 82T 1.1 captioned "Application Notes' is amended in Note 2 by deleting:
"The court isto determine this amount as it would any other guideline factor."”,
and inserting in lieu thereof:

"Although the definition of tax loss corresponds to what is commonly called the *criminal
deficiency,” itsamount isto be determined by the same rules applicablein determining any other
sentencing factor.”.

The Commentary to 82T1.1 captioned "Application Notes' is amended in Note 3 by deleting:

"Although the definition of tax loss corresponds to what is commonly called the *criminal
deficiency,” itsamount isto be determined by the same rules applicablein determining any other
sentencing factor. Inaccordancewiththe’relevant conduct’ approach adopted by the guidelines,
tax losses resulting from more than one year are to be added whether or not the defendant is
convicted of multiple counts.”,

and inserting in lieu thereof:

"In determining the total tax loss attributable to the offense (see 81B1.3(a)(2)), all conduct
violating the tax laws should be considered as part of the same course of conduct or common
scheme or plan unless the evidence demonstrates that the conduct is clearly unrelated. The
following examples are illustrative of conduct that is part of the same course of conduct or
common scheme or plan: (a) there is a continuing pattern of violations of the tax laws by the
defendant; (b) the defendant uses a consistent method to evade or camouflage income, e.q.,
backdating documents or using off-shore accounts; (c) the violations involve the same or a
related series of transactions; (d) the violation in each instanceinvolves afalse or inflated claim
of asimilar deduction or credit; and (€) the violation in each instance involves afailure to report
or an understatement of a specific source of income, e.g., interest from savings accounts or
income from aparticular business activity. These examples are not intended to be exhaustive.”.

The purposes of thisamendment areto clarify the determination of tax loss and to make thisinstruction
consistent among 882T1.1-2T1.3. The effective date of thisamendment is November 1, 1989.

Section 2T1.1(a) is amended by deleting ", including interest to the date of filing an indictment or
information" immediately following "attempted to evade”.
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221.

222.

223.

224,

The Commentary to 82T1.1 captioned "Application Notes' is amended in Note 2 in the first sentence
by deleting ", plus interest to the date of the filing of an indictment or information” immediately
following "attempted to evade”, and inthe second sentence by inserting "interest or" immediately before
"penalties.”.

The purpose of this amendment is to simplify the application of the guideline by deleting interest from
the calculation of tax loss. The effective date of thisamendment is November 1, 1989.

Section 2T1.1(b)(1) isamended by deleting " (A)" immediately before"the defendant failed", by deleting
", or (B) the offense concealed or furthered crimina activity from which the defendant derived a
substantial portion of his income" immediately following "criminal activity”, by inserting "or to
correctly identify the source of" immediately after "report”, and by deleting "per" and inserting in lieu
thereof "in any".

The purposes of this amendment are to provide a more objective test for application of this
enhancement, and to make clear that this enhancement applies if the defendant fails to report or
disguises income exceeding $10,000 from criminal activity in any year. The effective date of this
amendment is November 1, 1989.

The Commentary to 82T 1.1 captioned "Application Notes' is amended in Note 6 by deleting:

"Whether ‘sophisticated means were employed (82T1.1(b)(2)) requires a subjective
determination similar to that in 82F1.1(b)(2).",

and inserting in lieu thereof:

"*Sophisticated means,” as used in §2T1.1(b)(2), includes conduct that is more complex or
demonstrates greater intricacy or planning than a routine tax-evasion case.".

The purpose of this amendment isto clarify the commentary. The effective date of thisamendment
is November 1, 1989.

The Commentary to 82T1.1 captioned "Background" is amended in the second paragraph by deleting
"Tax Table" wherever it appears and inserting in lieu thereof in each instance " Sentencing Table".

The purpose of this amendment isto correct aclerical error. The effective date of this amendment
is November 1, 1989..

Section 2T1.2(b)(1) isamended by deleting " (A)" immediately before"the defendant failed", by deleting
", or (B) the offense concealed or furthered crimina activity from which the defendant derived a
substantial portion of his income" immediately following "criminal activity”, by inserting "or to
correctly identify the source of" immediately after "report”, and by deleting "per” and inserting in lieu
thereof "in any".

The purposes of this amendment are to provide a more objective test for application of this
enhancement, and to make clear that this enhancement applies if the defendant fails to report or
disguises income exceeding $10,000 from criminal activity in any year. The effective date of this
amendment is November 1, 1989.
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225,

226.

227.

228.

229,

Section 2T1.2 is amended by inserting the following additional subsection:
"(c)  Cross Reference

(@D} If the defendant is convicted of awillful violation of 26 U.S.C. § 6050I, apply
§2S1.3 (Failure to Report Monetary Transactions) in lieu of this guideline.”.

TheCommentary to 82T 1.2 captioned " Statutory Provision™ isamended by insertingimmediately before
the period at the end " (other than awillful violation of 26 U.S.C. § 60501)".

The purpose of this amendment is to reflect arevision of 26 U.S.C. § 60501 made by Section 7601 of
the Anti-Drug Abuse Act of 1988. The effective date of this amendment is November 1, 1989.

The Commentary to 82T 1.2 captioned "Application Note" is amended in Note 2 by deleting:

"Whether * sophisticated means were employed (82T1.2(b)(2)) requires adetermination similar
to that in §2F1.1(b)(2).",

and inserting in lieu thereof:

"* Sophisticated means,” as used in §2T1.2(b)(2), includes conduct that is more complex or
demonstrates greater intricacy or planning than a routine tax-evasion case.".

The purpose of thisamendment isto clarify the commentary. The effective date of thisamendment
is November 1, 1989.

The Commentary to 82T1.2 captioned "Application Note" isamended in the caption by deleting "Note"
and inserting in lieu thereof "Notes", and by inserting the following additional note:

"3. In determining the total tax loss attributable to the offense (see §1B1.3(a)(2)), al
conduct violating the tax laws should be considered as part of the same course of conduct
or common scheme or plan unless the evidence demonstrates that the conduct is clearly
unrelated. See Application Note 3 of the Commentary to 82T1.1.".

The purpose of this amendment is to clarify the determination of tax loss. The effective date of this
amendment is November 1, 1989.

Section 2T1.3(b)(1) isamended by deleting " (A)" immediately before"the defendant failed", by deleting
", or (B) the offense concealed or furthered criminal activity from which the defendant derived a
substantial portion of his income" immed